EUFJE annual conference 2021: The cooperation between national judges
and the Court of Justice of the European Union in environmental matters

Questionnaire
Introduction

Judicial cooperation between national judges and the Court of Justice of the European Union
(hereafter CJEU or the Court) is essential for effective environmental protection. In this
questionnaire we focus mostly on the functioning of the preliminary reference procedure with
regard to national courts decisions once the CJEU has answered the question(s) posed in a
preliminary ruling, so-called “follow-up judgments”. The purpose of this questionnaire is to
improve the mapping of follow-up judgments in environmental matters and to understand
the underlying reasons, therefore building upon the work presented by Squintani and
Kalisvaat recently published in the journal European Papers (link).

After a few introductory questions on the general level of knowledge of the functioning of the
preliminary reference procedure, the questionnaire will focus on follow-up judgements in
particular.

A) Questions on general knowledge about functioning of preliminary reference
procedure
1. How do you consider the knowledge that judges in your country have about the
preliminary rulings procedures?

The Slovak Republic has been a member of the European Union since 2004. It means
that most of the judges carrying out functions in higher courts falling under Article
267(2) of the Treaty on the Functioning of the European Union were not trained in
the application of the Community law or the EU law during their university
education in the past. A number of additional training courses abroad during the
accession period had changed the above-mentioned lack of knowledge. At the same
time, however, this revealed the inadequate language skills of many Slovak judges.
The Slovak Republic joined the European Union on 1 May 2004. After that
accession, the Judicial Academy of the Slovak Republic took up this task.

The level of acquisition of knowledge of preliminary ruling and a cooperation with
the Court of justice is itself on the rise, as indicated in the increase in the number of
preliminary ruling questions from Slovak courts.

The higher courts often follow the methodological guidelines (recommendations)
of the Court of Justice of the European Union when referring preliminary questions.

2. Have you benefited from training courses either at national level or within the
programme offered by DG Environment or ERA (Academy of European Law) about
CJEU environmental case law and preliminary rulings? What is your estimation of
the level of knowledge and specialisation of judges in (European) environmental
law?


https://www.europeanpapers.eu/en/e-journal/environmental-democracy-judicial-cooperation-courts-behaviour-follow-up-cases

Slovak judges use advantage of internships abroad, as well as opportunities to
participate in foreign conferences and training courses organised, for example, by
the ERA - training institution in Germany. However, the limiting factor is the above-
mentioned language skills of Slovak judges. At the Supreme Court, for example,
about 5% of judges took the opportunity to participate in foreign training under the
obligation to use English, German or French actively.

Official judicial specialisation is not possible in Slovak courts. Therefore, Slovak
judges do not specialise in the field of environmental law either. However, some
judges in higher courts become voluntary lecturers and leaders at training sessions
forjudges from lower courts. Only this informal initiative creates the basis for better
application of environmental law

Does your country have statistics showing in which subject-areas of EU
environmental law the majority of preliminary rulings are requested? (If possible,
please provide the link to such statistics.)

Statistical data are available to the courts on the ground of the guidelines of the
Ministry of Justice of the Slovak Republic. Each president of any court is obliged to
create an instruction how to divide pending cases into 4 groups; it means civil,
commercial, criminal and administrative cases. Furthermore, in administrative
cases, registers of pending cases have been generated, where the main criterion is
the supporting of basic legal subjects. At the Supreme Court of the Slovak Republic,
it is not possible to find out results of court proceedings in environmental cases at
all. There is no special register for them, because they are included in the general
register “Szk” - other administrative cases. Therefore, we cannot provide the
requested link.

Could you provide a short explanation for the fact that one or more areas of EU
environmental law generate more preliminary questions than others? Does this
have to do with the quality / clarity of the legislation or a specific focus on individual
areas due to national peculiarities?

We are unable provide an answer to this question, unfortunately. We believe that
the participants to proceedings themselves mainly influence the process of a
formation of preliminary questions. The participants in Slovak cases often only
indicate certain inconsistencies by means of their administrative actions (claims)
and leave the rest to the activity of the court, against whose decision no appeal is
admissible. However, participants to proceedings rarely accompany a specific text
of the preliminary question with its reasoning, which would meet the Court of
justice's requirements in terms of quality and scope [Recommendations to national
courts and tribunals in relation to the initiation of preliminary ruling proceedings
(2018/C 257/01)].



4. Does the judiciary in your country engage in the practice of interpreting EU
environmental law without asking for a preliminary ruling? (Does this practice also
concern courts of last instance?)

It is not easy to give a single answer to this question, because it seems to be a
question of the definition of the environment and the impact of international
treaties on the domestic legal order. For example, the revolutionary judgment in
the German case Janecek has indicated another dimension to the concept of the
environment in terms of protecting public health. There have been a number of
cases concerning or maybe concerning an environmental protection where Slovak
courts have disregarded EU environmental law, because they were unfamiliar with
a particular legal norm in such a broad legal scope or because the parties did not
even indicate the existence of such a legal norm in their arguments. These included,
for example, disputes concerning the high noise level of road freight transport or
dust exhalation or the use of chemical processes in certain mineral mining
operations, or the additional authorisation of 'houseboats' located in Natura 2000
river sites, or problems in dealing with linear constructions such as motorways or
river modifications concerning a dam construction and another.

5. Does your country have a system to review whether national courts request
preliminary references? (If yes, please include a link to the system)

No. There is no general system of control over the fulfilment of the conditions of
Article 267 in the Slovak Republic, nor is there a dedicated state authority that
would be entitled to such activities "ex officio" under the Constitution of the Slovak
Republic. It depends only on the initiative of the parties to proceedings to challenge
the violation of the principle of a lawful judge (see Article 48 /1/ of the Constitution
of the Slovak Republic) by means of appeals to a higher court instance.

An illustrative example is the applicant's dissatisfaction with the rejection lots of
appeals against decisions of Slovak regional courts concerning the granting of an
exception to the protection of the brown bear. Subsequently, the Supreme Court
upheld in several dozen judgments the conclusions of the regional courts on the
impossibility of applying the Aarhus Convention without its implementation
through national legislation (a rejection of the international law principle of "direct
applicability"). However, the Slovak Constitutional Court criticized the Supreme
Court for not having taken into account the above-mentioned principle of the lawful
judge in its decision-making. It takes a note that the lawful judge in these cases
meant the Court of Justice.

The Agent for the Representation of the Slovak Republic before the Court of Justice
does not exercise such control because he/she does not have any competence to
monitor particular court files.

Each court sends their decisions on the website and then they become the object of
some analysis by the public. We did not inform that there have been any criticisms



that there should be initiated a procedure according the Article 267 before the case
is decided.

6. Which are the fundamental/procedural rights of citizens to ask a national court to
request a preliminary reference to the CJEU?

The protection of the party to proceedings against violations to the institution of
preliminary questions and national cooperation with the Court of Justice is
guarantee, by the constitutional principle of the lawful judge at national level.
According to Article 48 (2) of the Constitution of the Slovak Republic, no one shall
be withdrawn from his or her judge. Jurisdiction of courts shall be laid down by a
law.

It is obvious, that the Slovak courts have rarely stressed their obligation to take into
account Article 7(2) of the Constitution of the Slovak Republic. According to above-
mentioned article, the Slovak Republic may, by an international treaty, which was
ratified and promulgated in the way laid down by a law, or on the basis of such
treaty, transfer the exercise of a part of its powers to the European Communities
and the European Union. Legally binding acts of the European Communities and of
the European Union shall have precedence over laws of the Slovak Republic. The
transposition of legally binding acts requiring an implementation shall be realized
through a law or a regulation of the Government according to Art. 120 para. 2.

Of course, among the provisions of European Union law, the principle of sincere
cooperation, which is enshrined in Article 4(3) of the Treaty on European Union, is
a leading provision for a court decision-making.

B) Questions on examples of follow-up judgments after CJEU preliminary rulings in
environmental matters in the last 10 years (2011-2021)

7. Have you judged in (a) environmental case(s) in which you received an answer to
a preliminary question that you had posed to the Court (i.e. in a “follow-up case”)?
If yes, could you provide the link to the judgment(s) or a copy thereof?

In connection with the decision of the Administrative division of the Supreme Court
of the Slovak Republic (Court of Cassation) in matters of environmental protection,
as the presiding judge, judge Gavalec has settled three legal cases in which
preliminary questions concerning the interpretation of EU legislation in the field of
environmental law were answered by the CIEU.

Proceeding Lesoochrandrske zoskupenie VLK v. Ministry of the Environment of the
Slovak Republic

Case no. 557p/41/09, C-240/09

link to the follow-up judgement)



https://www.nsud.sk/data/att/1268.pdf

Proceeding Lesoochrandrske zoskupenie VLK v. Trencin District Office;
Case no. 457p/4/2013, C-243/15
(a copy of the follow-up judgement enclosed)

Proceeding Jozef Krizan and others v. Slovak Environmental Inspectorate;
Case no. 157p/1/2010, C-416/10
link to the follow-up judgement)

8. Did you sit in other environmental follow-up cases? If yes, could you provide the
link to the follow-up judgment(s) or a copy thereof?

Judge Gavalec did not participate in the decision-making of other follow-up cases,
as the Administrative Division of the Supreme Court of the Slovak Republic is not
divided according to the specialization of judges. In this respect, judge Gavalec
could only decide cases, which were assigned to him as a legal judge by an
electronic random drawing.

9. Are you familiar with environmental follow-up cases in your country other than
those in which you were sitting as a judge? If yes, could you provide the link to
(some of) the judgments or a copy thereof?

To our knowledge, there are no other follow up cases in the Slovak Republic, as in
cases other than those mentioned above, national courts have not referred to CIEU
for preliminary questions in the field of environmental protection.

C) Questions on the answers provided by the Court of Justice

10. Did the Court of Justice consider the question(s) admissible and did the Court
answer it/them?

The Supreme Court has referred nine questions to the Court for a preliminary ruling
in the field of environmental law. All the questions referred have been declared
admissible by CJEU.

However, the fact that all the questions referred by the Court have been declared
admissible does not entail that all the questions have been answered.

In Case C-240/09, the national court referred three questions to the CJIEU for a
preliminary ruling. However, the Court did not answer the third question because it
concluded that the answers to the first and second questions were sufficient to rule
on the case.


https://www.nsud.sk/data/att/24203.pdf

11.

12.

In case C-416/10, the national court referred five questions to CIEU for a
preliminary ruling. Regarding the third question, concerning the interpretation of
Directive 85/337 on extending the opinion on the environmental effects of a landfill
without assessing the environmental impact of the landfill, such as that at issue in
the main proceedings, the Court concluded that the question did not require
answering. First and foremost, the Court pointed out that the formal application
for a landfill permit preceded the expiry of the period for transposition of Directive
85/337 and therefore, the obligations under said directive cannot be applied
retroactively to situations which have already arisen. The Court has also pointed
out that it is not appropriate for an already complex procedure at national level to
be subject to additional obligations under the directive in question.

Did the Court of Justice rephrase the question(s) posed? If yes, do you consider the
rephrased question(s) a proper representation of the question(s) originally asked?

It should be noted that CJEU, in the context of its legal reasoning in its decisions,
provides an interpretation of the questions referred in the broader context of each
case. The Court offers interpretation of the questions referred in that it often gives
a subjective view on the merit of the questions.

For example, in Case C-240/09 Lesoochrandrske zoskupenie VLK v. Ministry of the
Environment of the Slovak Republic, by the first question the national court asked
the CIEU, whether Article 9(3) of the Aarhus Convention (international treaty) have
direct effect of an international treaty (“self-executing effect”) in a situation where
the European Union has not adopted Community legislation in order to transpose
the treaty concerned into Community law.

The Court interpreted the question referred for a preliminary ruling in such a way
that the national court was essentially asking whether Article 9(3) of the Aarhus
Convention had direct effect.

It follows from the foregoing that the CJEU answered a question, which the national
court had not asked.

Do you consider the answer given by the Court of Justice to be a legally correct
answer to the question posed?

The Aarhus Convention was adopted by the European Community and all Member
States based on shared competence. Following Decision 2005/370, the Aarhus
Convention became an integral part of the legal order of the European Union.
Regarding the scope of competence under the Aarhus Convention, the Community
adopted a declaration stating that: In particular, the European Community also
declares that the legal instruments in force do not cover fully the implementation



of the obligations resulting from Article 9(3) of the Convention as they relate to
administrative and judicial procedures to challenge acts and omissions by private
persons and public authorities other than the institutions of the European
Community as covered by Article 2(2)(d) of the Convention. The Community did not
exercise its powers under the EC Treaty and adopted provisions of Community law
covering the implementation of those obligations. Therefore, consequently, it is
Member States that are responsible for the performance of the obligations laid
down in Article 9(3) of the Convention at the time. Under Article 234 of the EC
Treaty, CJEU has jurisdiction to determine the obligations, which the Community
has assumed, and those, which remain the sole responsibility of the Member States.
The CJEU does not have the jurisdiction to determine the extent to which individuals
may derive a right to bring proceeding before national court in direct regard to
Article 9(3) of the Aarhus Convention.

13. Did the Court of Justice formulate the answer by setting out criteria to be applied
by the national court or did the Court of Justice provide a binary answer, e.g. an
unconditional affirmative/negative answer?

In cases in question, CJEU answered the questions referred for a preliminary ruling
by setting out the criteria that the national court must consider when interpreting
the law.

14. Did the answer given by the Court of Justice enable to solve the national case and
did the answer make it clear how it had to be applied? Please provide a short
explanation for your answer.

The answers provided by the CJIEU in individual cases enabled the national court to
adjudicate the case on national level. However, the comprehensibility of the
answers laid down by the CJEU depends directly on the nature of the questions
referred by the national court. The meaning of the posed question determines the
quality of the reasoning of the CIEU that consequently enhances the legitimacy of
its ruling.

D) Questions on the follow-up case

15. Was it possible for the national court to render a judgment after it received the
answer from the Court of Justice, or did (new) elements arise that complicated this,
such as the withdrawal of the case, the need for further clarifications from the
national Constitutional Court or the Court of Justice, constitutional or factual
barriers, or the political sensitivity of the subject matter?

Follow up judgment in the case of VLK v. Ministry of the Environment of the Slovak
Republic represented a ground-breaking shift in case law at the national level from



16.

the point of view of statutory requirements of the environmental protection
associations for bringing up administrative or court proceeding in the field of
environmental protection. The legal opinion of the CJEU on the interpretation of
Article 9(3) of the Aarhus Convention and subsequently the follow-up judgment
were not respected in similar cases of LZ VLK at the national level. The practice that
was contrary to the legal opinion of the CJEU and the follow-up judgment in the
above-mentioned case was also upheld by the Administrative Division of the
Supreme Court of the Slovak Republic. The Administrative Board of the Supreme
Court by its opinion refused to grant LZ VLK the right to bring proceeding,
considering that LZ VLK was not a party in the administrative proceeding for an
exemption to terminate a brown bear and had not prove that its rights have been
violated or directly affected by the decision of a public administration body.

In Case C-243/15, there were also problems in rendering the judgment, arising from
the absence of legislation enabling the national court to apply the findings of the
CJEU. According to the findings of the CJEU it is not possible to accept such an
interpretation of rules of national procedural law, that an action against a decision
refusing such an organisation the status of party to an administrative procedure
does not necessarily have to be examined during the course of that procedure,
which may be definitively concluded before a definitive judicial decision on
possession of the status of party is adopted. On the other hand, national legislation
does not allow a national court to review a decision (consent decision) in judicial
proceedings which had not been challenged by any administrative action. For those
reasons, the national court has also rendered a decision that comply with the case
law of the CJEU in accordance with the principle of sincere cooperation under Article
4(3) of the Treaty on European Union.

The rendering of the judgment in the case of the Pezinok landfill was marked by the
circumstances of the political sensitivity of the case. The proceeding of the Supreme
Court of the Slovak Republic in this matter was intensively monitored by the public
and the press, as it brought about a reversal in administrative proceedings in which
the authorities prioritized the interests of a private investor in the construction of a
landfill in city of Pezinok over the public interest and environmental preservation.

Do you consider the follow-up judgment a case of cooperative or uncooperative
administration of justice? With cooperative administration we refer to a follow-up
judgment that complies with the contents of the answer received from the Court
of Justice. When this is not (fully) the case we refer to uncooperative
administration of justice.

The legal opinions of the Court in a particular case are defined by the legal limits of
a national court's decision-making. We consider the follow-up judgements to be a
cooperative administration of justice, as the legal conclusions of the national court
correspond with the limits defined by the legal opinion of the CJEU.


https://www.nsud.sk/data/files/875_stanovisko-snj-72-2013.pdf

17.

Do you (still) agree with the manner in which the follow-up judgment applied the
preliminary ruling?

Each judge has their own internal development, but this does not change the fact
that the best knowledge and experience of their practice was used at the time.
However, other cases may reveal a different view of the legal solution to the case.
In the Slovak legal system, the administrative court in environmental matters is
bound by the points of the party’s action and cannot exceed them, because it would
lead to a hypothetical or academic solution. Therefore, in a new and similar case,
should the complainant address other shortcomings in the solution of
environmental preservation affected by human activity, it is possible that in such a
similar case a judge would refer to the CIEU with a more sophisticated preliminary
question. In addition, the Slovak Republic has begun establishing a new system of
separate administrative courts, which may lead new judges to a different view of
cases already decided.

E) Questions on the environmental law background of the disputes

18.

19.

20.

Did the national environmental legal framework applicable to the follow-up
judgment represented a one-on-one transposition of the EU law framework at
stake? If no, in which manner (a brief explanation will suffice)? Please provide a
link to the relevant regulatory framework.

We will not comment on this question, because the subject of the follow-up
judgments was legal issues concerning procedural law and not substantive
environmental law.

In your subjective opinion, do you consider that environmental law in your country
has its own identity or do you see it as a mere representation/implementation? of
EU environmental law? A mixture of the two is possible, of course.

From the point of view of national case law, the legal framework for environmental
preservation has no fundamental shortcomings. The legal problems that occur at
national level are rather related to the procedural steps of administrative
authorities in the field of environmental preservation.

Is there any remedy/monitoring in case the judges do not ask the CJEU (ruling as
last instance) or on how they follow up on preliminary rulings of CJEU (possibly also
in other cases, not only in their own, since clarifications given by CJEU are valid in
all similar cases)? Could you provide a link to any such regime, if present?



In the Slovak Republic, there is no special review system for the submission of
preliminary questions or the application of the answers of the CJEU by national
courts. The only possible remedy is to file a constitutional complaint. The
application of preliminary rulings at national level is supervised mainly by non-
profit organizations, which draw up a report addressed to the European
Commission.

F) Case
Consider the following situation and provide an answer about how it would be solved in your
country. When doing so please provide reference to the normative framework relevant for
answering the question.

Article 13 of Directive 2008/50 sets limit values for nitrogen dioxide (NO3 which must be
respected throughout the territory of the Member States. In case the limit values are not
respected to an extent that exceeds the margin of tolerance set out under the Directive,
Article 23 of the Directive requires that Member States set up an Air Quality Plan ensuring that
exceedances are ended in the shortest time possible.

Assume that in an agglomeration in your country the limit values are trespassed and that
scientific evidence shows that this is due to the emissions coming from Euro 0-4 diesel
vehicles. The cumulative level of NO, from all other sources of NO: in the agglomeration does
not lead to an exceedance of the EU limit values. The authorities competent for adopting the
plan under Article 23 of the Directive, as transposed into national law, announce the adoption
of a series of restrictions to the use of diesel vehicles in the agglomeration. However, at the
same time, an already existing "low emission zone” prohibiting the use of whichever vehicle in
the centre of the agglomeration is withdrawn on request of a diesel vehicles auto club (so-
called “withdrawal decision”). The use of diesel vehicles in this zone surely leads to a further
worsening of air quality in the agglomeration on the short term. The restrictions to the use of
Euro 0-4 diesel vehicles in the Air Quality Plan are estimated to bring about compliance with
the limit values in one year from the moment of adoption of the restrictions.

An environmental non-governmental organization starts proceedings against the withdrawal
decision of the competent authority.

The national court hearing the case has doubts about whether the adoption of restrictions to
the use of Euro 0-4 diesel vehicles in the Air Quality Plan is enough to ensure compliance with
the Directive or whether Article 13 of the Directive requires the annulment of the withdrawal
decision. It therefore poses, among others, the following question to the Court of Justice of
the European Union:

3. To what extent (if at all) are the obligations of a Member State which has failed to
comply with Article 13 of Directive 2008/50 affected by Article 23 (in particular its second
paragraph)?

The Court of Justice answers this question in the following manner:



The third question

36 By its third question, the referring court asks, in essence, whether, where it is
apparent that conformity with the limit values for nitrogen dioxide established in Annex
X! to Directive 2008/50 cannot be achieved in a given zone or agglomeration of a
Member State by 1 January 2010, the date specified in that annex, and that Member
State has not applied for postponement of that deadline under Article 22(1) of Directive
2008/50, the fact that an air quality plan which complies with the second subparagraph
of Article 23(1) of the directive has been drawn up permits the view to be taken that that
Member State has nevertheless met its obligations under Article 13 of the directive.

37 At the outset, it should be recalled that the second subparagraph of Article 23(1)
of Directive 2008/50 specifies that it applies when the limit values for pollutants are
exceeded after the deadline laid down for attainment of those limit values.

38 In addition, as regards nitrogen dioxide, application of that provision is not made
conditional on the Member State having previously attempted to obtain postponement
of the deadline under Article 22(1) of Directive 2008/50.

39  Consequently, the second subparagraph of Article 23(1) of Directive 2008/50 also
applies in circumstances such as those arising in the main proceedings, in which
conformity with the limit values for nitrogen dioxide established in Annex Xl to the
directive is not achieved by 1 January 2010, the date specified in that annex, in zones or
agglomerations of a Member State and that Member State has not applied for
postponement of that date under Article 22(1) of the directive.

40 It follows, next, from the second subparagraph of Article 23(1) of Directive 2008/50
that where the limit values for nitrogen dioxide are exceeded after the deadline laid
down for their attainment, the Member State concerned is required to establish an air
quality plan that meets certain requirements.

41 Thus, that plan must set out appropriate measures so that the period during which
the limit values are exceeded can be kept as short as possible and may also include
specific measures aimed at protecting sensitive population groups, including children.
Furthermore, under the third subparagraph of Article 23(1) of Directive 2008/50, that
plan is to incorporate at least the information listed in Section A of Annex XV to the
directive, may also include measures pursuant to Article 24 of the directive and must be
communicated to the Commission without delay, and no later than two years after the
end of the year in which the first breach of the limit values was observed.

42 However, an analysis which proposes that a Member State would, in circumstances
such as those in the main proceedings, have entirely satisfied its obligations under the
second subparagraph of Article 13(1) of Directive 2008/50 merely because such a plan
has been established, cannot be accepted.

43 First, it must be observed that only Article 22(1) of Directive 2008/50 expressly
provides for the possibility of a Member State postponing the deadline laid down in



Annex Xl to the directive for achieving conformity with the limit values for nitrogen
dioxide established in that annex.

44  Second, such an analysis would be liable to impair the effectiveness of Articles 13
and 22 of Directive 2008/50 because it would allow a Member State to disregard the
deadline imposed by Article 13 under less stringent conditions than those imposed by
Article 22.

45 Article 22(1) of Directive 2008/50 requires that the air quality plan contains not
only the information that must be provided under Article 23 of the directive, which is
listed in Section A of Annex XV thereto, but also the information listed in Section B of
Annex XV, concerning the status of implementation of a number of directives and on all
air pollution abatement measures that have been considered at the appropriate local,
regional or national level for implementation in connection with the attainment of air
quality objectives. That plan must, furthermore, demonstrate how conformity with the
limit values will be achieved before the new deadline.

46  Finally, this interpretation is also supported by the fact that Articles 22 and 23 of
Directive 2008/50 are, in principle, to apply in different situations and are different in
scope.

47 Article 22(1) of the directive applies where conformity with the limit values of
certain pollutants ‘cannot’ be achieved by the deadline initially laid down by Directive
2008/50, account being taken, as is clear from recital 16 in the preamble to the directive,
of a particularly high level of pollution. Moreover, that provision allows the deadline to
be postponed only where the Member State is able to demonstrate that it will be able to
comply with the limit values within a further period of a maximum of five years. Article
22(1) has, therefore, only limited temporal scope.

48 By contrast, Article 23(1) of Directive 2008/50 has a more general scope because
it applies, without being limited in time, to breaches of any pollutant limit value
established by that directive, after the deadline fixed for its application, whether that
deadline is fixed by Directive 2008/50 or by the Commission under Article 22(1) of the
directive.

49 In the light of the foregoing, the answer to the third question is that, where it is
apparent that conformity with the limit values for nitrogen dioxide established in Annex
X! to Directive 2008/50 cannot be achieved in a given zone or agglomeration of a
Member State by 1 January 2010, the date specified in that annex, and that Member
State has not applied for postponement of that deadline under Article 22(1) of Directive
2008/50, the fact that an air quality plan which complies with the second subparagraph
of Article 23(1) of the directive has been drawn up does not, in itself, permit the view to
be taken that that Member State has nevertheless met its obligations under Article 13 of
the directive.



Imagine that you are the judge in the follow-up case that has to apply the answer provided
by the Court of Justice. How would you judge about the request of annulment of the
withdrawal decision? Please provide reference to the normative framework relevant for
answering the question.

Following a response from the CJEU, the national court would uphold the action of the non-
profit organization and set aside the decision of the administrative authorities to annul the
“low emission” zones. One of the objectives of Directive 2008/50 is to define and establish
objectives for ambient air quality designed to avoid, prevent, or reduce harmful effects on
human health and the environment. It follows from Article 13 of Directive 2008/50 that,
regarding nitrogen dioxide, the limit values must not be exceeded since 01/01/2010. It is
apparent from the circumstances of the case that the State has created a low emission zone
in the city to meet its commitment to reduce the maximum NO; values. It is also apparent
from the circumstances of the case that this measure was not sufficient to fulfil the obligation
under Article 13 of Directive 2008/50 and that the State thus had to design an air quality plan
pursuant to Article 23 of Directive 2008/50.

The CJEU has previously established that individuals may rely on the unconditional and
sufficiently precise provisions of a directive against public authorities, and it is for the national
authorities and courts to interpret, to the extent possible, provisions of national law in a
manner consistent with the objectives of the directive. (judgement in Janecek, C-237/07,
paragraph 36)

Thus, if the national court granted the request for a diesel vehicle auto club, it would be in
direct breach of Article 13 of Directive 2008/50, since the annulment of the low emission zone
would lead to a further worsening of air quality in the agglomeration.

This conclusion is also supported by the fact that, under the second paragraph of Article 23 of
Directive 2008/50, the State is required to take measures to shorten the period during which
the values are exceeded as much as possible. For that reason, the relaxation of measures
would clearly lead to a prolongation of the situation which is contrary to the objectives of
Directive 2008/50 regarding air and human health protection.

The national court would hypothetically proceed with the annulment of the low emission zone
only upon adopting an air quality plan which would fulfil the State's obligation under Article

13 of the Directive. The national court would do so only on condition that the annulment of
said measure would not lead to a recurrent breach of the obligations under Directive 2008/50.

European Union law
Article 1 of Directive 2008/50 provides:

“This Directive lays down measures aimed at the following:



1. Defining and establishing objectives for ambient air quality designed to avoid, prevent or
reduce harmful effects on human health and the environment as a whole.

According to the Article 13 of Directive 2008/50:

“1. Member States shall ensure that, throughout their zones and agglomerations, levels of
sulphur dioxide, PM10, lead, and carbon monoxide in ambient air do not exceed the limit
values laid down in Annex XI.

In respect of nitrogen dioxide and benzene, the limit values specified in Annex Xl may not be
exceeded from the dates specified therein.”

Article 23 of Directive 2008/50 states:

“1. Where, in given zones or agglomerations, the levels of pollutants in ambient air exceed
any limit value or target value, plus any relevant margin of tolerance in each case, Member
States shall ensure that air quality plans are established for those zones and agglomerations
in order to achieve the related limit value or target value specified in Annexes Xl and XIV.

In the event of exceedances of those limit values for which the attainment deadline is already
expired, the air quality plans shall set out appropriate measures, so that the exceedance
period can be kept as short as possible. The air quality plans may additionally include specific
measures aiming at the protection of sensitive population groups, including children.”

National legal framework
In accordance with Article 4(1) of law no. 137/2010

“The permissible level of air pollution regulates the introduction of pollutants by human
activity directly or indirectly into the air and determines it
a) emission limits,

Article 4a (1) of law no. 137/2010 states:

“The national emission reduction commitment is the commitment of the Slovak Republic to
reduce anthropogenic emissions of sulfur dioxide, nitrogen oxides, non-methane volatile
organic compounds, ammonia and PM2.5 particles. National emission reduction
commitments valid for 2020 and subsequent years until 2029 and national emission reduction
commitments valid for 2030 and subsequent years are listed in first part of Annex no. 1b.”

Under Article 4c (2) of law no. 137/2010:

“In drafting, adopting and implementing a national program, it is necessary



d) ensure coherence with other relevant plans and programs established on the basis of the
requirements laid down in national generally binding legislation and European Union
legislation,

n

Article 5 (1) of law no. 137/2010 states:
“The aim in air quality is to maintain air quality in places where air quality is good and to
improve air quality in places where air quality is not good.”



Conclusion

In your view, does the preliminary ruling procedure support national judges to achieve
uniform application of EU environmental law and does it contribute to effective
environmental justice on the ground? If not, which changes should be considered internally
or at EU level?

The CJEU is the only institution of the European Union eligible to give a legally binding
interpretation of Union law. Decisions of the CJEU are one of the sources of law. In providing
a binding interpretation, the CJEU must often be very creative to bridge gaps in EU law, or
gaps between EU law and national law. It is this fact that often leads the CJEU to provide an
interpretation of law which is not necessarily based on legal framework, but is to be the result
of a just application of law.



Enclosed follow-up judgement:
Case no. 457p/4/2013, C-243/15

ECLI:SK:NSSR:2017:3009200353.1

Sp. zn.:4Szp/4/2013 -
ICS: 3009200353

UZNESENIE

Najvyssi sud Slovenskej republiky ako std odvolaci, v pravnej veci zalobcu:
Lesoochranarske zoskupenie VLK, ICO: 31 303 862, so sidlom Tul¢ik ¢&. 27, 082 13 Presov,
zast.. JUDr. Ivetou Rajtakovou, advokatkou so sidlom Starova ul. & 20, Kosice, proti
zalovanému: Okresny urad Trené¢in (povodne Krajsky tirad zivotného prostredia), so sidlom

Hviezdoslavova €. 3, Trenéin, za G¢asti: Biely potok, akciova spolo¢nost, ICO: 36 322 962, so

sidlom Prievozska ¢. 2/A, 821 09 Bratislava, o preskimanie zakonnosti rozhodnutia
spravneho organu, na odvolanie zalobcu proti uzneseniu Krajského sudu v Trencine zo diia 23.

aprila 2013 ¢.k. 13S/61/2009 - 303, takto

rozhodol:

Najvyssi sud Slovenskej republiky uznesenie Krajského sudu v Trencine zo dna 23. aprila

2013 ¢. k. 13S/61/2009-303 zrusSuje avec vracia sudu na d’alSie konanie.

Odbévodnenie

1. V zmysle § 9 ods. 1 zékona ¢. 180/2013 Z.z. o organizécii miestnej Statnej spravy a o



zmene a doplneni niektorych zdkonov s G€innost’ou odo dita 01. oktébra 2013 obvodné urady
zriadené podla predpisov u¢innych do 30. septembra 2013 st okresné tirady podla tohto zakona
a podl'a odseku 3 citovaného ustanovenia posobnost okrem iného aj obvodného Uradu
Zivotného prostredia v sidle kraja (na ktoré bola prostrednictvom zakona ¢. 345/2012 Z.z. o
niektorych opatreniach v miestnej Statnej sprave a o zmene a doplneni niektorych zdkonov
prenesena pdsobnost’ povodnych Specializovanych krajskych uradov) ustanovend osobitnymi
predpismi prechadza na okresny Grad v sidle kraja.

Na zaklade nizSie citovanych zdkonnych ustanoveni méa Najvyssi sud Slovenskej
republiky preukazané, ze do postavenia Krajského turadu zivotného prostredia v Trenc¢ine ako
pévodne Zalovaného spravneho organu nastapil z titulu zakonnych zmien Okresny Urad
Trencin.

Preto s tymto pravnym nastupcom bude Najvyssi sud Slovenskej republiky d’alej konat’
na strane Zalovaného spravneho organu. Pod v§eobecnym oznacenim zalovany je potom nutné
rozumiet’ tak pdvodny spravny organ ako aj jeho pravneho nastupcu podl'a toho, ktorého sa text
odovodnenia tyka, vratane aj vyrokovej Casti suidneho rozhodnutia pri identifikacii napadnutého

rozhodnutia.

Podla § 9 ods. 11 zakona ¢. 180/2013 Z.z. o organizdcii miestnej Statnej spravy a o zmene
a doplneni niektorych zakonov v zneni relevantnom pre preskimavan( vec konanie, v ktorom
sa rozhoduje o pravach, pravom chranenych zaujmoch alebo povinnostiach fyzickych oséb a
pravnickych osob, pravoplatne neskoncené obvodnym uradom Zivotného prostredia v sidle
kraja, obvodnym pozemkovym Uradom v sidle kraja, obvodnym lesnym tradom v sidle kraja,
obvodnym uradom pre cestnu dopravu a pozemné komunikacie v sidle kraja a spravou katastra
v sidle kraja do 30. septembra 2013, dokonci okresny urad v sidle kraja, v ktorého rizemnom
obvode mali sidlo obvodny urad Zivotného prostredia v sidle kraja, obvodny pozemkovy urad v
sidle kraja, obvodny lesny Urad v sidle kraja, obvodny Urad pre cestni dopravu a pozemné

komunikécie v sidle kraja a sprava katastra v sidle kraja.

2. Ozndmenim zo dita 18.11.2008 &. OUZP- 2008/01695-2-Ba EA 18 A -10 bol zalobca
informovany o zacati prvostupniového spravneho konania na Obvodnom urade Zzivotného
prostredia v Povazskej Bystrici (d’alej na ucely uznesenia len ,,prvostupiiovy organ®) o
vydanie suhlasu postupom podrla zakona ¢. 543/2002 Z.z. o ochrane prirody a krajiny (d’alej na
ucely uznesenia len ,,zak. €. 543/2002 Z.z.”) s realizaciou oplotenia pozemku mimo hranice

zastavaného uzemia obce pre ziadatel’a, t.j. v sidnom prieskume zicastnenu osobu Biely potok,



a.s., (dalej na tcely uznesenia len ,,Ziadatel*) s planovanym roz§irenim ich zvernice na chov
jelenej zveri v lokalite Straza podl'a projektu s tym, ze rozsirena zvernica bude mat’ vymeru 244
ha a bude v nej chovanych priemerne 60 kusov jelenej zveri.

3. Lokalizacia zvernice je na pozemkoch evidovanych v katastrdlnom uzemi obce Tfstie
a obce PruZina a nachéadzajucich sa v chranenej krajinnej oblasti, ktord bola Slovenskou
republikou zaclenend do zoznamu NATURA 2000 ako chranené vtacie uzemie (vid’ vyhlaska
Ministerstva zZivotného prostredia Slovenskej republiky ¢. 434/2009 Z.z. zo 17. septembra
2009, ktorou sa vyhlasuje Chranené Vtacie uzemie Strazovské vrchy) a d’alej ako uzemie
europskeho vyznamu Klapy s vymerou 6,21 ha a Strazovské vrchy s vymerou 268,24 ha (d’alej

na ucely uznesenia len ,,konanie o suhlase®).

4. Zalobca sucasne pozadoval prerusit prvostupiiové spravne konanie o suhlase a
vyrieSenie predbeznej otdzky, ktorou je rozhodnutie Ministerstva zivotného prostredia
Slovenskej republiky rozhodujiceho o udelovani vynimky z podmienok ochrany chranenych
druhov.

Dalej daval do pozornosti negativa uvedené v stanovisku Statnej ochrany prirody, Spravy
CHKO zo dna 03.12.2008, ktoré st svojou povahou tak zavazné, Ze postauji na neudelenie

suhlasu.

5. V uvedenej suvislosti najmd poukazoval na to, Ze narGSanie migracnych tras
budovanim neprekonatelnych technickych zdbran priamo v biokoridoroch je absolutnym
popretim vyznamu migraénych koridorov v najuzSich lesnatych miestach. Navrhované
obchadzanie migra¢nej bariéry a zmensenie prirodzeného aredlu velkych Seliem (rys ostrovid,
vlk dravy, medved’ hnedy atd’.) celkovo o 250 ha spdsobi ich vytlacanie do blizkosti 'udskych
sidiel s neprimeranym zvySenim rizika nebezpecnych kontaktov s I'ud'mi. Biokoridor na
zachovanie svojich funkcii ma byt v zmysle § 2 ods. 2 pism. €) zakona ¢. 543/2002 Z.z. o
ochrane prirody a krajiny (d’alej na ucely uznesenia len ,,zak. ¢. 543/2002 Z.z.”) volne
priechodny pre vSetky skupiny zivocichov.

Tiez zdo6raznil, Ze Ziadatel'ovi nebol vydany sUhlas na zdsah do biotopu eurdpskeho

vyznamu Ls 6.2 - reliktné vapnomilné borovicové a smrekoveé lesy (NATURA 91Q0).

6. V parcialnej Casti konania o sthlas postupne prvostupiiovy organ rozhodnutim ¢.j.:
OUZP-2009/00027-7-Ba EA18A-10 z 23.04.2009 a nésledne Krajsky turad Zivotného
prostredia v Trenéine rozhodnutim &.j.: KUZP/2009/00424-2/JU z 01.06.2009 rozhodli, Ze



Zalobcovi nebolo priznané postavenie ucastnika (d’alej na Gcely uznesenia len ,,konanie o
ucastnictve®, resp. ,,napadnuté rozhodnutie“), ¢o je predmetom terajSicho sudneho
prieskumu vo veci samej.

7. Pre preskiimavanu vec je tiez relevantny d’al$i priebeh konania o sthlase, kedy ziadatel’
ako jediny zostavajuci ucastnik konania o suhlase po vydani rozhodnutia prvostupiiového
organu ¢.j. OUZP-2009/00027-12-Ba EA 18 A -10 z 10.06.2009 o udeleni stihlasu na oplotenie
pozemku za hranicami zastavané¢ho izemia obce (d’alej na ti¢ely uznesenia len ,,prvostupnové
rozhodnutie o vydani suhlasu‘ - ¢.1. 244) nevyuzil svoje pravo podat’ odvolanie a uvedené
prvostupiiové rozhodnutie o vydani stthlasu nadobudlo bezodkladne pravoplatnost’ 19.06.2009.

Stcasne diia 10. juna 2009 nadobudlo pravoplatnost’ napadnuté rozhodnutie.

A)

8. Zalobca podal dita 15.06.2009 na Krajsky sud v Trenéine zalobu proti napadnutému
rozhodnutiu. Argumenty v prospech svojho tcastnictva v konani o stthlas vychédzali najma z
ustanoveni Dohovoru o pristupe k informacidm, ucasti verejnosti na rozhodovacom procese a
pristupe k spravodlivosti v zalezitostiach Zivotného prostredia zverejnenom v Zbierke zakonov

pod ¢. 43/2006 Z.z. (d’alej na ucely uznesenia len ,,Aarhusky dohovor).

9. Krajsky sud po zisteni, Zze Sidnemu dvoru Eurépskej tnie (dalej na ticely uznesenia
len ,,Sudny dvor®) bola zo strany Najvyssicho sudu Slovenskej republiky (d’alej na ucely
uznesenia len ,,Najvyssi sid*) v inom konani polozena prejudicidlna otdzka s moznym
vplyvom aj na rozhodovanie krajského sudu v tejto veci, tak prerusil svoje konanie az do
rozhodnutia Sudnym dvorom vo veci sp.zn. C- 240/09, a prihliadnuc na nasledne vydany
rozsudok Sudneho dvora ako aj na s nim suvisiaci rozsudok Najvyssieho sudu v obdobnej veci
sp.zn. 5 Szp 41/2009 Z.z. zo dna 12. aprila 2011, tak krajsky sud rozsudkom zo dna 23. augusta
2011 ¢. k. 13S/61/2009-157 zrusil tak napadnuté ako aj prvostupiiové rozhodnutie z dovodu
nespravneho posudenia veci a vec vratil spravnym organom na d’alSie konanie (d’alej na ucely

uznesenia len ,,prvy rozsudok KS*).

10. V prvom rozsudku KS sa krajsky sud stotoznil s ndzorom zalobcu, ze mu prislucha
pravo na sudnu ochranu (v tejto stvislosti citoval zaver Ustavného stdu Slovenskej republiky

vysloveny v naleze ¢.k. II. US 197/2010-52 z 13.01.2011) v spojeni s pravom jednotlivca na



ochranu, resp. pravo na priaznivé zZivotné prostredie. Vo svojom odovodneni krajsky std
priamo odkazal na ¢l. 9 ods. 3 Aarhuského dohovoru v spojeni s ¢l. 44 ods. 1 ustavy Slovenske;j
republiky.

Podla ¢l. 9 ods. 3 Aarhuského dohovoru v citovanom zneni navyse bez toho, aby boli
dotknuté procesy preskumania uvedené v odsekoch 1 a 2, kazda Strana zabezpeci, ak su splnené
podmienky uvedené v jej vnutrostatnom prave, ak su nejaké, aby clenovia verejnosti mali
pristup k spravnemu alebo sudnemu konaniu umozZnujucemu napadnutie tikonov a opomenuti
sukromnych osdb a organov verejnej moci, ktoré st v rozpore s jej vautrostatnym prdavom v
oblasti Zivotného prostredia.

Podla ¢l. 44 ods. 1 ustavy v citovanom zneni kazdy ma prdvo na priaznivé Zivotné
prostredie.

Podla ¢l. 7 ods. 2 veta druhd ustavy v citovanom zneni pravne zavdzné akty Europskych
spolocenstiev a Europskej unie maju prednost pred zakonmi Slovenskej republiky.

Podla ¢l. 144 ods. 1 ustavy v citovanom zneni sudcovia su pri vwkone svojej funkcie
nezavisli a pri rozhodovani su viazani ustavou, Ustavnym zakonom, medzinarodnou zmluvou

podla cl. 7 ods. 2 a 5 a zdakonom.

B)

11. Na odvolanie Zalované¢ho zo 07.10.2011, ktory prostrednictvom svojej pravnej
zastupkyne najmi argumentoval, Ze napriek stanovisku Stidneho dvora sa nemdZe stotoZnit’ s
pravnym nazorom, Ze Zalobcovi sved¢i postavenie UcCastnika konania a Ze vydanie sthlasu S
vystavbou oplotenia v systéme NATURA 2000 nespada pod ¢lanok 6 ods. 1 pism. a) a b)
Aarhuského dohovoru, Najvyssi sud uznesenim zo dia 26.01.2012 sp.zn. 5Szp/25/2011 (¢.1.
192) prvy rozsudok KS zrusil a vec mu vratil na d’al$ie konanie s pravne zaviaznym ndzorom
poukazujlicim na otdzku moznosti vecného prejednania Zaloby, najmi za tych skutkovych
okolnosti, ak prvostupniové rozhodnutie o vydanom suhlasu nadobudlo pravoplatnost’, t.j. ze

., Podla nazoru Najvyssieho sudu nemozno ponechat bez povsimnutia, Ze ak

je spravne konanie v merite veci prdvoplatne skondené, neexistuje uz sposobily
predmet prieskumu spravneho rozhodnutia o nepriznani postavenia ucastnika v
spravnom konani, nakol'ko osoba domahajuca sa postavenia ucastnika v spravnom
konani uz nemoze realizovat svoje procesné oprdavnenia (tie moze vykonavat iba v
pripade, ak spravne konanie aktualne prebieha). V takomto pripade je namieste
konanie zastavit' podla § 250d ods. 3 OSP, a odkdzat osobu, ktora sa domdha

ucastnictva v spravnom konani na ustanovenie 8 250b ods. 2 OSP, za predpokladu



zachovania zakonnej lehoty (8 250b ods. 3 OSP). Samostatné preskumanie
rozhodnutia o nepriznani postavenia ucastnika spravneho konania (s 14 spravneho
poriadku) ( mozZe byt pripustné len vtedy, ak spravne konanie aktudlne prebieha. V
pripade zaloby proti rozhodnutiu o nepriznani postavenia ucastnika v spravnom
konani je preto potrebné v kazdom konkrétnom pripade zistovat' stav spravneho

3

konania, konkrétne, ¢i sa meritorne nejedna o pravoplatne skoncenti vec.

12. Tiez Najvyssi sud vo svojom prvom zruSovacom uzneseni d’alej zdoraznil, Ze:

. Dalsim nedostatkom rozhodnutia krajskeho sudu bolo, Ze sa pri svojom
rozhodovani nalezite nevysporiadal s namietkami Zalovaného, ale bez blizsieho
zdovodnenia neprihliadnuc na Specificky predmet konania v danej veci vychadzal
iba zo vseobecného obsahu rozsudku Najvyssieho sudu Slovenskej republiky sp.zn.
582p/41/2009 z 12. aprila 2011 a zaverov vyslovenych v rozsudku Sudneho dvora
Eurdpskej unie ¢. C-240/09 zo dna 08.03.2011, ¢im je jeho rozhodnutie

I3

nepresvedcive.

C)

13. V d’alSom konani krajsky sud akceptujiic pravne nazory vyslovené Najvyssim stidom
o ziadatel'ovi ako o opomenutom ucastnikovi uznesenim zo dna 25. aprila 2012 sp.zn.
13S/61/2009-203 v zmysle § 250 ods. 1 O.s.p. pribral do konania ako tGcastnika konania [v
zmysle zauzivanej terminoldgie je vhodnejsie procesné oznacenie zucastnend osoba - poznamka
odvolacieho sudu] obchodnu spolo¢nost Biely potok, akciova spolo¢nost, so sidlom

Prievozska 2/A, Bratislava.

14. Proti uvedenému uzneseniu zalobca podal prostrednictvom svojej pravnej zastupkyne
odvolanie, nakol'’ko meritom veci je spor o ucastnictvo zalobcu v konani o sthlase a preto
nepripada do tivahy, aby niekto iny bol oznaCeny za zicCastnent osobu, t.j. za osobu, ktord by
mohla byt dotknuta vo svojich pravach sudnym prieskumom konania o tiCastnictve.

Najvyssi sud uznesenim zo dna 19. jula 2012 sp.zn. 5Szp/19/2012 odvolanie zalobcu
odmietol, nakol’ko v zmysle ustanovenia § 250 ods. 1 veta druhd v spojeni s § 246¢ ods. 1 O.s.p.
sa moznost' podat” opravny prostriedok proti uzneseniu o pribrati ucastnika do konania

neustanovuje.

D)



15. Krajsky sud po zaslani Zaloby Ziadatel'ovi (za¢astnenej osobe) druhym rozsudkom zo
dna 12. septembra 2012 ¢.k. 13S/61/2009-258 (d’alej na Gcéely uznesenia len ,,druhy rozsudok
KS*) opitovne zrusil tak napadnuté ako aj prvostupiiové rozhodnutie o nepriznani ti€astnictva
a vec vratil na d’alSie konanie, zotrvavajic na svojich doterajSich pravnych nazoroch, t.j. ze
prvostupiovy organ mal konat’ so Zalobcom ako s ucastnikom konania, a to vzh'adom na hore
citovany ¢l. 9 ods. 3 Aarhuského dohovoru, ktory ma prednost’ pred zdkonom podl'a ¢l. 7 ods.
2 ustavy Slovenskej republiky, d’alej s prihliadnutim na citovany rozsudok Stidneho dvora z 08.
marca 2011 sp.zn. C-240/09 ako aj na rozhodovaciu prax NajvysSicho sidu zmenenu pod
vplyvom rozsudku C-240/09 (vid’ rozsudok sp.zn. 5Szp/41/2009 z 12. aprila 2011) v pripadoch

sporného ucastnictva vo veciach ochrany zivotného prostredia.

16. Tiez krajsky sud v druhom rozsudku KS dospel k zaveru, Ze spravne organy rozhodli
vo veci samej, t.j. o udeleni suhlasu predcasne, ked’Ze v ¢ase spravneho konania o suhlase podla
§ 13 ods. 2 pism. d) zak. €. 543/2002 Z.z. nebolo este pravoplatne skoncené konanie o tom, ¢i

zalobca je alebo nie je ucastnikom tohto konania o stihlase.

17. Na zéklade odvolania zo 16.10.2012 (¢.1. 271) podaného tak zalovanym a do sudneho
konania medzi¢asom pribratou zi€astnenou osobou Biely potok, a.s. z ¢.1. 284 (ktorej Gcast’ v
konani o Uucastnictvo bola podla vysSie uvedenych argumentov Zalobcu spornd) ako aj
zalobcom (C.I 281), Najvyssi sud opidtovne uznesenim zo dia 28. februara 2013 sp.zn.
5Szp/37/2012 (C.1. 295) druhy rozsudok KS zrusil so zaverom, Ze krajsky sid nereSpektoval
prv vysloveny pradvny néazor NajvysSieho sidu vysloveny v predchadzajicom zruSovacom

uzneseni Najvyssieho sudu sp.zn. 5 Szp/25/2011.

18. Najméa Najvyssi sud zdoraznil, ze:

.,V zdujme zaistenia co najlepsieho uplatnenia prav na sudnu a inu pravnu
ochranu (¢i. 46 a nasl. Ustavy Slovenskej republiky), siidna prax pripiista moznost
preskumavania zakonnosti takéhoto rozhodnutia spravneho orgdanu. Kladie vsak
poziadavku, zZe musi ist’ o sprdvne konanie, ktoré v case preskumavania
zakonnosti rozhodnutia o nepriznani postavenia ucastnika spravneho konania
Zalobcovi trva. V pripade skoncenia spravneho konania vydanim pravoplatného
rozhodnutia vo veci totiz z hladiska sudneho prieskumu zdakonnosti odpadava
spbsobily predmet konania - rozhodnutie sprédvneho organu o nepriznani

postavenia ucastnika straca povahu ,, konecného rozhodnutia“, ktorého pripadné



zruSenie by mohlo pre dotknuty subjekt zaloZit pravo zapojit' do spravneho konania

ako jeho ucastnik.

19. V tejto stvislosti vtom Case konajuci senat 5S Najvyssieho sudu s jeho predsednickou
JUDr. Janou Baricovou poukazal tieZ na vlastné uznesenia v obdobnych veciach, v ktorych sa
Zalobca rovnako domahal vstupu do spravneho konania, napriklad uznesenia z 29. novembra
2012 sp.zn. 5Szp/18/2012, ¢i 5Szp/31/2012.

Preto ulozil krajskému stidu povinnost’, aby v kazdom konkrétnom konani zistoval stav

spravneho konania, konkrétne ¢i sa nejedna o pravoplatne skoncent vec.

E)

20. Takto vyslovené pravne ndzory o odpadnuti predmetu sidneho prieskumu nésledne
podporila va¢sina Spravneho kolégia NajvysSieho sudu Slovenskej republiky v Stanovisku zo
diia 04. jina 2014 na zjednotenie vykladu niektorych ustanoveni zdkona ¢. 543/2002 Z.z. o
povoleni vynimky v suvislosti s navrhom Zalobcu vstupit’ do inych spravnych konani v ¢ase,
ked’ tieto konania uZ netrvaju, v tom modifikovanom duchu tak, Ze prijala niZsie citovany text
pravneho stanoviska:

,, Neplatnost' povolenej vynimky o povoleni na odstrel chraneného Zivocicha

- medveda hnedého sposobené uplynutim casu, na ktory bola vynimka povolena ma

za nasledok, Ze odpadol predmet konania, lebo vynimka, ktord bola obsahom

rozhodnutia uz zanikla a neexistuje. Spravny organ preto moze (ba dokonca musi)

zastavit konanie o vynimke, a to v ktoromkolvek Stidiu spravneho konania.

bez toho, aby si spravne kolégium vopred vyziadalo stanovisko ucastnikov dotknutych konani.

21. Na uvedenom zéklade krajsky sud v poradi tretim rozhodnutim, t.j. napadnutym
uznesenim z 23. aprila 2013 ¢.k. 13S/61/2009-303 zastavil sudny prieskum s vyslovenim
pravneho ndzoru, Ze Zalobcu neodkazuje v zmysle zaverov Najvyssieho sudu na podanie navrhu
na dodatocné dorucenie pravoplatného rozhodnutia o udeleni sthlasu (§ 250b ods. 2 O.s.p.) z
dovodu, Ze od udelenia suhlasu uz medzi¢asom sa lehota 3 rokov prebichajucimi sadnymi
konaniami skonzumovala.

Podla § 250b ods. 2 O.s.p. v citovanom zneni plati, ze ak zalobu poda niekto, kto tvrdi,
Ze mu rozhodnutie spravneho organu nebolo dorucené, hoci sa s nim ako s ucastnikom konania
malo konat, sud overi spravnost tohto tvrdenia a ulozZi spravnemu orgdanu dorucit’ tomuto

ucastnikovi spravne rozhodnutie a podla okolnosti odlozi jeho vykonatelnost. Tymto



stanoviskom sudu je spravny orgadn viazany. Po uskutocnenom doruceni predloZi spravny organ
spisy sudu na rozhodnutie o Zalobe. Ak sa v ramci spravneho konania po vykonani pokynu sudu
na dorucenie spravneho rozhodnutia zacne konanie o opravnom prostriedku, spravny organ o
tom sud bez zbytocného odkladu upovedomi.

Podla § 250b ods. 3 O.s.p. v citovanom zneni sud postupuje podla odseku 2, len ak od

vydania rozhodnutia, ktoré nebolo Zalobcovi dorucené, neuplynula lehota troch rokov.

1.
A)
22. Proti tomuto uzneseniu podal Zalobca prostrednictvom svojej pravnej zastupkyne
odvolanie zo 17.05.2013 (¢.1. 306) s uvedenim tychto odvolacich dovodov:
- ucastnikovi bola postupom sudu odnatd moznost’ konat’ pred sudom [§ 205 ods. 2 pism.
a) v spojeni s § 221 ods. 1 pism. f) O.s.p.] ako aj

- nespravne pravne posudenie veci spravnym stidom [§ 205 ods. 2 pism. f) O.s.p.].

23. Zalobca vo svojich odvolacich namietkach vyslovil nestihlas so zastavenim konania
s podporou v naleze Ustavného sudu Slovenskej republiky sp.zn. IIL. US 279/2010 zo diia 25.
augusta 2010, podl'a ktorého:
., Ak totiz spravny organ s fyzickou osobou nekona ako s ucastnikom konania,
hoci tak konat mal a mal mu predpisanym spésobom oznamit’ svoje rozhodnutie,
potom toto vydané administrativne rozhodnutie hoci dorucené vsetkym ostatnym
ucastnikom konania, nemoze nadobudnut pravoplatnost. Vyplhva to z legalnej
definicie pravoplatného administrativneho rozhodnutia obsiahnutého v ustanoveni

‘

§ 52 ods. 1 Spravneho poriadku.

24. V uvedenej suvislosti je podl'a NajvysSieho stidu potrebné zdoraznit’, ze zalobca v
posledne podanom odvolani zo 17.05.2013 nepodporil myslienku neefektivnosti d’alSicho
sudneho (ako aj spravneho) konania, ktord by mohla vychadzat’ z procesnej eliminacie dovodu
konania, ale naopak zotrval na svojej doterajsej argumentacii o nutnosti konat’ vo veci udelenia
suhlasu z titulu ochrany zivotného prostredia.

B)

25. Ziadatel' vo svojom vyjadreni zo diia 20.06.2013 k odvolaniu (&.I 311) podporil

pravne nazory krajského sudu, nakol’ko sa dosledne riadil pravnymi zavermi, ktoré vyplyvajl

z rozhodovacej ¢innosti Najvyssieho sudu.



NavySe zdoraznil, Ze zastavenim predmetného siidneho konania nedo$lo k odnatiu
moznosti Zalobcu konat’ pred sudom, pretoze Zalobcovi ni¢ nebranilo, aby Zalobou podla §
250b ods. 2 O.s.p. napadol rozhodnutie vo veci samej, t. j. rozhodnutie, ktorym bol udeleny

stihlas s oplotenim pozemkov.

A)

26. Za tejto situdcie senat 4S Najvyssieho sudu po neverejnej porade dospel k zaveru, ze
pre d’al$ie konanie vo veci samej je nutné za ucelom vykladu dotknutych ustanoveni prava
Eurdpskej unie predlozit’ prostrednictvom prerusujiceho uznesenia zo dna 14. aprila 2013
sp.zn. 4Szp/4/2013 Stdnemu dvoru nizsie uvedenu prejudicialnu otazku:

,,Je mozné prdavo na ucinny prostriedok napravy a na spravodlivy proces,
ktoré je zakotvené v clanku 47 Charty zakladnych prav Eurdpskej unie, v pripade
tvrdeného porusenia prava na vysoku uroven ochrany Zivotného prostredia
vykonaného predovsetkym pre podmienky Eurdpskej unie Smernicou Rady ¢.
92/43/EHS z 21. maja 1992 o ochrane prirodzenych biotopov a volne Zijucich
Zivocichov a rastlin, tj. najmd napomdahat hladaniu stanoviska v spojeni s
verejnostou k projektu, ktory moéze pravdepodobne vyznamne ovplyvnit' 0s0bitne
chranené Uzemia sustredené pod eurdpsku ekologicku sustavu s nazvom NATURA
2000, a pravo, ktorého uplatnenia sa v zmysle ¢l. 9 Dohovoru o pristupe k
informadciam, ucasti verejnosti na rozhodovacom procese a pristupe k
spravodlivosti v zdlezZitostiach Zivotného prostredia a v medziach naznacenych
prostrednictvom rozsudku Sudneho dvora Eurdpskej unie spisova znacka
C - 240/09 zo dna 08. marca 2011 domaha zZalobca ako neziskova organizdacia
zaloZena na ochranu Zivotného prostredia na vnutrostdtnej urovni, spravodlivo
naplnit’ aj takym postupom vnutrostatneho sudu, ktory zastavi sudny prieskum v
spore o preskumanie rozhodnutia o nepriznani postavenia ucastnika v spravnom
konani o vydanie suhlasu, ako je tomu vo veci samej, a odkdaze ho na podanie Zaloby
ako opomenutého ucastnika v uvedenom spravnom konani ?

27. Sucasne uvedenym uznesenim odlozil vykonatelnost’ tak prvostupniového ako aj
napadnutého rozhodnutia az do ukoncenia konania na Stdnom dvore o polozenej prejudicialnej

otazke.



B)

28. Sudny dvor mimoriadne rozhodujuc vo velkom 15 ¢lennom sendte prejudicidlnu
otazku akceptoval a svoju odpoved’ zaslal konajucemu sendtu NajvysSicho sudu v
nasledujicom zneni:

., Clanok 47 Charty zdkladnych prav Eurdpskej unie spolocne s clankom 9

0ds. 2 a 4 Dohovoru o pristupe k informaciam, ucasti verejnosti na rozhodovacom

procese a pristupe k spravodlivosti v zaleZitostiach Zivotného prostredia

podpisaného v Aarhuse 25. juna 1998 a schvéleného v mene Eurdpskeho

spolocenstva rozhodnutim Rady 2005/370/ES zo 17. februara 2005 v rozsahu, v

akom za podmienok zarucujucich siroky pristup k spravodlivosti zakotvuje pravo

na ucinnu sudnu ochranu prav, ktoré organizacii na ochranu zivotného prostredia

splnajiicej poziadavky ulozené clankom 2 ods. 5 tohto dohovoru vyplyvaji z prava

Unie, v danom pripade z ¢lanku 6 ods. 3 smernice Rady 92/43/EHS z 21. mdja 1992

o ochrane prirodzenych biotopov a volne Zijucich Zivocichov a rastlin, zmenenej a

doplnenej smernicou Rady 2006/105/ES z 20. novembra 2006, spolocne s clankom

6 ods. 1 pism. b) uvedeného dohovoru, sa md vykladat’ v tom zmysle, ze v situdcii,

ako je situacia vo veci samej, brani vkladu vnutrostatnych procesnopravnych
noriem, podla ktorého Zaloba proti rozhodnutiu, ktorym sa takejto organizacii
nepriznalo postavenie ucastnika spravneho konania o vydanie suhlasu s realizaciou
projektu na Uzemi chranenom v zmysle smernice 92/43, zmenenej a doplnenej
smernicou 2006/105, sa nemusi nevyhnutne preskumat pocas priebehu tohto
konania, ktoré sa mozZe prdvoplatne skoncit' pred prijatim a nadobudnutim
pravoplatnosti sudneho rozhodnutia o postaveni ucastnika konania, a automaticky
sa zamietne ihned, ako sa vyda suhlas s tymto projektom, ¢im muiti tuto organizdaciu
na podanie iného druhu zaloby s cielom dosiahnut toto postavenie a predlozit na
sudne preskumanie dodrzanie povinnosti prislusnych vnutrostatnych organov

‘

vyplyvajucich z clanku 6 ods. 3 uvedenej smernice. ‘

29. Predovsetkym Sudny dvor prostrednictvom vyssie citovaného rozsudku zdoraznil, ze
vo veci samej sa zalobca ako organizdcia na ochranu zivotného prostredia sadnou cestou
domaha postavenia ucastnika konania o stihlasu, aby si mohol v rdmci sudneho preskimania
uplatnit’ prava vyplyvajice mu z prava Unie v oblasti Zivotného prostredia, nakol’ko sa Zalobca
domnieva, ze prvostupniové rozhodnutie o vydani suhlasu so zamysl'anym projektom, ktory sa

ma realizovat’ na Uizemi chranenom na zaklade smernice 92/43 ako osobitne chranené Uzemie



alebo lokalita eurdpskeho vyznamu, bolo prijaté v rozpore s povinnostami vyplyvajicimi
vnutrostatnym organom z ¢lanku 6 ods. 3 tejto smernice (okrajovy bod €. 40 rozsudku Studneho

dvora).

30. V tejto suvislosti s poukazom na svoju doterajSiu judikataru zdoraznil, ze prislusné
vnutrostatne organy povolia ¢innost’ v chranenom uzemi iba pod podmienkou, Ze ziskaju istotu,
ze tato Cinnost’ nebude mat’ Skodlivé G¢inky na jeho integritu (okrajovy bod ¢. 42 rozsudku
Sadneho dvora).

Dalej Sudny dvor zopakoval svoj pravny nazor, Ze Aarhusky dohovor je neoddelitelnou
sugast’ou pravneho poriadku Unie a z toho dovodu musia Elenské $taty ho aplikovat’ pri ochrane

zivotného prostredia (okrajovy bod €. 45 rozsudku Studneho dvora).

31. Stcasne konstatoval, Ze u Zzalobcu je nesporné, Ze spiiia poziadavky uvedené v ¢&l. 2
ods. 5 Aarhuského dohovoru na to, aby sa na neho vzt'ahoval nielen pojem ,,dotknutd verejnost™
ale aj SirSi pojem ,,verejnost™. Preto pri aplikécii ¢l. 6 Aarhuského dohovoru sa nemoéze
spochybniovat’ pravo na i¢ast’ Zalobcu, ktory je organizaciou na ochranu Zivotného prostredia,
ale sa vzt'ahuje iba na sposoby ucasti verejnosti, kam Zalobcu Stdny dvor zahrnul.

Z uvedeného ¢lanku pre Stdny dvor vyplyva, Ze k spdsobom ucasti verejnosti Sudny dvor
prirad’'uje najma pravo verejnosti ucinne sa zacastiiovat’ na rozhodovacom procese o Zivotnom
prostredi tak, Ze predlozi pisomné alebo v pripade potreby na verejnom prerokovani alebo
preskumani so ziadatelom akékol'vek pripomienky, informacie, analyzy alebo nazory, ktoré
verejnost’ povazuje za dolezité vo vztahy k navrhovanej Cinnosti. T4to Gi€ast’ musi zacat’ na
zaCiatku konania, t.j. v Case, ked su eSte otvorené vSetky moznosti a ucast’ verejnosti moze

prebiehat’ t¢inne. (okrajovy bod ¢. 46 a 48 rozsudku Sudneho dvora).

V.

32. Najvyssi stud Najvyssi sud ako odvolaci sud (§ 10 ods. 2 O.s.p.) preskimal napadnuty
uznesenie v rozsahu a z dévodov uvedenych v odvolani podla § 212 zakona ¢. 99/1963 Zb.
Obciansky sudny poriadok (d’alej v texte rozsudku len ,,0.s.p.“) ako aj ustanovenia § 492 ods.
2 zakona €. 162/2015 Z.z. Spravny sudny poriadok. Po zisteni, Ze odvolanie bolo podané
opravnenou osobou v zakonnej lehote (§ 204 ods. 1 O.s.p.) a Ze ide o sudne rozhodnutie, proti
ktorému je podl'a ustanovenia § 201 v spoj. s ust. § 250j ods. 1 O.s.p. odvolanie pripustné, v

intenciach rozsudku Stidneho dvora sp.zn. C- 243/15 v medziach ¢l. 7 ods. 2 Ustavy Slovenske;



republiky, €l. 4 ods. 3 Zmluvy o Eurdpskej Gnii a €l. 267 ods. 1 Zmluvy o fungovani Eurodpskej
Unie a na neverejnom zasadnuti opatovne vyhodnaotil listinné dékazy obsiahnuté v sudnych, ako
aj v priloZzenom administrativnhom spise, s prihliadnutim na Zzalobné dévody, a po neverejnej
porade senatu jednomyselne (§ 3 ods. 9 zakona ¢. 757/2004 Z.z. o sudoch) dospel k zaveru, ze
odvolanie je dévodné, pretoze sud prvého stupia nespravne vec pravne posudil tym, ze nepouzil
spravne ustanovenie pravneho predpisu vratane prava EU a nedostatoéne zistil skutkovy stav,
a preto napadnuté uznesenie krajského sudu po preskumani dolezitosti odvolacich dovodov
postupom uvedenym v § 221 ods. 1 pism. h) O.s.p. zrusil a vec mu na zaklade vyslovenych

pravnych nazorov vratil na d’alSie konanie.

33. K tomuto odlisnému zéveru Najvyssi sud dospel s oporou v rozsudku Sudneho dvora
sp.zn. C-243/15 (vid’ najmé citované nazory pod bodmi ¢. 29 az 32), z ktorého vyplyva, ze
Stdny dvor na mu polozenu prejudicialnu otazku odpovedal v tom duchu, Ze pravo na ucinna
sudnu ochranu zakotvené tak v Charte zakladnych prav Eurdpskej Gnie ako aj v Aarhuskom
dohovoru pre pripad zalobcu, ktory je organizaciou na ochranu Zivotného prostredia a ktory sa
domaha uplatnenia prava Unie (konkrétne &l. 6 ods. 3 smernice 92/43 s ¢l. 6 ods. 1 pism. b/
Aarhuského dohovoru) v preskimavanej veci v konani pred domacim spravnym organom

ochrany zivotného prostredia sa ma vykladat’ v tom zmysle, ze

- za skutkového stavu, ako bola zistena krajskym stidom vo veci samej,

- nie je mozné pripustit’ taky vyklad procesnopravnych noriem, podla ktorého

- sa zaloba proti napadnutému rozhodnutiu nebude preskiimavat’ za existencie konania o
sthlase,

- navySe sa pripusti pravoplatné ukoncenie tohto konania o suhlase pred tym, ako sa
pravoplatne rozhodne o spornej otdzke postavenia Zalobcu ako mozného ucastnika
konania,

- s tym pravnym ddsledkom, ze konanie o takejto zalobe o i¢astnictvo bude automaticky
vzdy zamietnuté ihned’, ako ziadatel’ docieli vydanie suhlas so svojim projektom,

- Cim je vlastne zalobca donuteny podat’ iny druh zaloby s cielom dosiahnut’ postavenie
ucastnika v konani o stihlase.

34. Na uvedenom zaklade ma potom konajtci senat NajvysSicho stdu preukazané, Ze
pravne ndzory vyslovené Najvyssim sudom (vid’ body €. 10 a 11, resp. bod €. 17) postupne v
zrusujucich uzneseniach sp.zn. 5Sz7p/25/2011 zo dna 26.01.2012 ako aj sp.zn. 5Szp/37/2012 zo
diia 28. februara 2013 nie je mozné na preskimavant vec aplikovat’ a naopak je spravny zaver

krajského sudu vysloveny v podvodnych rozsudkoch, ze



- zalobcovi prislicha prdvo na sudnu ochranu v spojeni s pradvom jednotlivca na
priaznivé zivotné prostredie najma v zmysle Aarhuského dohovoru (vid bod €. 9),

- Aarhusky dohovor, ktory je neoddelitelnou stéastou prava EU (vid bod &. 31),
nepochybne v spojeni so zmenenou rozhodovacou praxou NajvysSiecho sudu a
citovanym rozsudkom Sudneho dvora z 08. marca 2011 sp.zn. C-240/09 (vid’ bod ¢.
14).

35. Na druhej strane sa musi Najvyssi sud tiez vyjadrit’ k moznosti Zalobcu postupovat’ v
prejednavanej veci na zaklade aplikécie § 250b O.s.p., t.j. domahat’ sa ochrany prava zicastnit’
sa v konani o suhlase z titulu opomenutého ucastnika spravneho konania, ktora umoziuje
opomenutému ucastnikovi, aby sa dodato¢ne dotknutého spravneho konania zucastnil v lehote
neprevysujucej 3 roky od vydania dotknutého rozhodnutia, a ktort najméi odporucal sendt 5S
Najvyssi sud vo svojich dvoch zrusujacich uzneseniach.

Podla § 250b ods. 2 O.s.p. v citovanom zneni plati, ze ak Zalobu poda niekto, kto tvrdi,
Ze mu rozhodnutie spravneho organu nebolo dorucené, hoci sa s nim ako s ucastnikom konania
malo konat, sud overi spravnost tohto tvrdenia a ulozi spravnemu organu dorucit tomuto
ucastnikovi spravne rozhodnutie a podla okolnosti odlozi jeho vykonatelnost. Tymto
stanoviskom sudu je spravny organ viazany. Po uskutocnenom doruceni predlozi spravny organ
spisy suidu na rozhodnutie o Zalobe. Ak sa v ramci spravneho konania po vykonani pokynu stdu
na dorucenie spravneho rozhodnutia zacne konanie o opravnom prostriedku, spravny organ o

tom sud bez zbytocného odkladu upovedomid.

36. Je nepochybné, ze prvostupniovy organ uz bol v konani o stuhlase jednoznacne
osloveny ziadostou zalobcu, Ze chce byt ucastnikom tohto konania a v Ziadosti boli
prezentované jednotlivé dovody, ktoré argumenta¢ne spochybiiovali, t.j. bol zaloZzeny spor o
zakonnost’ buduceho vydania sthlasu. Poc¢as konania o stihlase bolo d’alej vydané parcialne
rozhodnutie, ktorym postavenie tcastnika v konani o stihlase nebolo Zalobcovi priznané, a tym
zalozilo pravne dosledku veci rozhodnuté (procesna prekazka ,,res iudicata®, ktora sa moze
prekonat’ iba spravnou zalobou).

Préave tieto skutocnosti brania Zalobcovi, aby vyuzil na svoj vstup do konani o stthlase
ustanovenie § 250b ods. 1 O.s.p., nakol’ko uvedené ustanovenie je pouzitelné len na pripady,

kedy opomenuty ucastnik o prebiehajicom konani nevedel a z uvedeného objektivneho dovodu

sa potom pocas priebehu konania nemohol domahat’ pribratia do konania ako ti¢astnik.



VI.

37. Na zaklade zaverov vyslovenych v citovanom rozsudku Sadneho dvora sp.zn. C-
243/15 a pri zistenych skutkovych okolnostiach sa Najvyssi sud stotoznuje s tvrdenim Zalobcu,
ze jeho pravo zacastnit’ sa konania o stthlase bolo porusené a je nutné s nim v novom spravnom
konani ako s ucastnikom v plnom rozsahu jeho procesnych prav konat’.

Tomuto zaveru nebrani ani ta skuto¢nost’, Ze konanie o suhlase bolo v minulosti
pravoplatne ukonéené zalovanym vydanim pozadovaného suhlasu, na zaklade ktorého ziadatel
aj pozadované rozsirenie mohol realizovat’, nakol’ko nielen v povodnom konani o stihlase ale
aj v nasledujucom stdnom prieskume napadnutého rozhodnutia sa Zziadatel' ako z(¢astnend
osoba mohol a tiez aj zapajal do sudneho prieskumu vratane moznosti sa vyjadrit k

prejudicidlnemu konaniu.

38. Odvolaci sud vzhl'adom na némietky uplatnené Zalobcom uvadza, Ze napadnuté
rozhodnutie nie je v stlade s judikaturou Sudneho dvora, ktord v zmysle ¢l. 7 ods. 2 tstavy
Slovenskej republiky ma prednost’ pred zdkonmi a v zmysle zasady lojality (¢l. 4 ods. 3 Zmluvy
o Eurdpskej unii) je povinnostou vietkych organov §tatnej moci, t.j. aj moci sudnej zabezpecit

plné vykonanie uéinkov tejto judikatury aj na Uzemi Slovenskej republiky.

39. Na ziklade zisteného skutkového stavu, uvedenych pravnych skutocnosti, po
vyhodnoteni namietok Zalobcu, stanoviska Zalovaného a Ziadatel'a ako ziCastnenej osoby ako
aj s prihliadnutim na zavery obsiahnuté najma v citovanom rozsudku Sudneho dvora, pri ktorom
bol Najvyssi sud viazany zasadou komunitarnej lojality, s osvojenim si argumentacie krajského
studu postupom podla § 219 ods. 2 O.s.p. rozhodol tak, ako je uvedené vo vyroku rozsudku.

Bude tlohou krajského sudu v d’alSom konani sa dosledne riadit’ pravnymi nézormi
Stidneho dvora vyslovenymi pri vyklade ustanoveni prava EU ako aj Aarhuského dohovoru
dotknutych preskimavanou vecou ako aj zavermi NajvysSieho sudu, ktoré nevylucuju ani
opravnenie krajského stidu napadnuté rozhodnutie ako nezakonné zrusit’ a vratit’ zalovanému
na d’alSie konanie za i¢elom plného uplatnenia procesnych prav ti¢astnika (vid’ bod €. 38), hoci
uvedené sprav ne konanie o suhlase bolo medzi¢asom pravoplatne ukoncené vydanim

rozhodnutia, ktoré nebolo predmetom stdneho prieskumu.

40. Podrl'a § 250ja ods. 4 O.s.p. v novom konani je krajsky sud viazany pravnym nazorom

odvolacieho sudu a v novom rozhodnuti rozhodne znova i 0 ndhrade trov celého konania (8§ 224



ods. 3 O.s.p. v spojeni s § 246¢ veta prva O.s.p.).

Poucdenie : Proti tomuto rozhodnutiu nie je pripustny opravny prostriedok (§ 246¢
0ds. 1 O.s.p.).

V Bratislave dna 14. februara 2017

JUDr., Ing. Miroslav Gavalec

¢len senatu

¢len senatu

Za spravnost’ vyhotovenia:



