Climate Law and
Litigation

Recent Developments
at Global Level

EUFJE Annual Conference 2022

24-25 October 2022
Conseil d’Etat — Paris — France, 1 PI. du Palais Royal

Prof. Dr. Christina Voigt

University of Oslo, Department of Public and International Law

Chair, IUCN World Commission on Environmental Law

Co-Chair of the Paris Agreement Implementation and Compliance Committee



Recent Developments:
Climate Law and Litigation

1. International Climate Law

. I(Dza(;izsl,?greement: Normative Impacts of the Glasgow Climate Pact

* Right to a Safe, Healthy and Sustainable Environment
e Ecocide

2. International Climate Litigation
* UNHRC
e ECtHR (pending)
 ICJAO
e ITLOS AO

3. National Climate Litigation (trends)
* Duty of care: Miljeudefensie vs Royal Dutch Shell, 2021
* Inter-temporality: BVerfG, 2021
* Non-regression and in dubio pro natura: District Court, Mexico, 2021
* Extraterritoriality: UNCRC, 2021
* Rights of Nature: SC of Colombia, 2018




1. International Climate Law:
1.1 Impacts of Glasgow Climate Pact (2021)

* Decision by the Conference of Parties of the PA in Glasgow

* Normative elements relevant for interpretation of Paris Agreement
* Interpretation of temperature goal: raise in ambition/stronger focus on 1.5°C

Paris Agreement Article 2 Decision 1/CMA.3 (Glasgow Climate Pact)

1. This Agreement ... aims to strengthen the 20. Reaffirms the Paris Agreement temperature goal of
global response to the threat of climate holding the increase in the global average temperature
change..., including by: to well below 2 °C above pre-industrial levels and

(a) Holding the increase in the global pursuing efforts to limit the temperature increase to 1.5
average temperature to well below 2°C °C above pre-industrial levels;

above pre-industrial levels and pursuing

efforts to limit the temperature increase to 21. Recognizes that the impacts of climate change will
1.5°C above pre-industrial levels, be much lower at the temperature increase of 1.5 °C
recognizing that this would significantly compared with 2 °C and resolves to pursue efforts to
reduce the risks and impacts of climate limit the temperature increase to 1.5 °C;

change;



1. International Climate Law:
Impacts of Glasgow Climate Pact (2021)

* Decision by the Conference of Parties in Glasgow

* Normative elements relevant for interpretation of Paris Agreement
* Interpretation of mitigation goal: in line with IPCC, more concise and need to

act earlier!
Paris Agreement Article 4 Decision 1/CMA.3 (Glasgow Climate Pact)
1. In order to achieve the long-term temperature goal set out 22. Recognizes that limiting global warming
in Article 2, Parties aim to reach global peaking of greenhouse to 1.5 °C requires rapid, deep and
gas emissions as soon as possible, recognizing that peaking sustained reductions in global greenhouse
will take longer for developing country Parties, and to gas emissions, including reducing global
undertake rapid reductions thereafter in accordance with carbon dioxide emissions by 45 per cent
best available science, so as to achieve a balance between by 2030 relative to the 2010 level and to
anthropogenic emissions by sources and removals by sinks of net zero around mid- century as well as
greenhouse gases in the second half of this century, on the deep reductions in other greenhouse
basis of equity, and in the context of sustainable development gases;

and efforts to eradicate poverty.



1. International Climate Law: « UN Human Rights Council
- adopted Resolution 48/13

1.2 Rl.ght to a clgan, healthy and '8 October 2021)

sustainable environment

Recognizing the right to a
clean, healthy and
sustainable environment
as a human right that is
important for the
enjoyment of human
rights

Resolution 48/14:
Establishment of a UN
Special Rapporteur on
climate change and human
rights (lan Fry, AUS)




1. Recognizes the right to a clean, healthy and sustainable environment as a
human right that is important for the enjoyment of human rights;

2. Notes that the right to a clean, healthy and sustainable environment is related
to other rights and existing international law;

3. Affirms that the promotion of the human right to a clean, healthy and
sustainable environment requires the full implementation of the multilateral environmental
agreements under the principles of international environmental law;

4. Encourages States:

(@)  To build capacities for the efforts to protect the environment in order to fulfil
their human rights obligations and commitments, and to enhance cooperation with other
States, the Office of the United Nations High Commissioner for Human Rights, the rest of
the United Nations system and other relevant international and regional organizations,
agencies, convention secretariats and programmes, and relevant non-State stakeholders,
including civil society, national human rights institutions and business, on the
implementation of the right to a clean, healthy and sustainable environment, in accordance
with their respective mandates;

(b) To continue to share good practices in fulfilling human rights obligations
relating to the enjoyment of a clean, healthy and sustainable environment, including by
exchanging knowledge and ideas, building synergies between the protection of human rights
and the protection of the environment, bearing in mind an integrated and multisectoral
approach and considering that efforts to protect the environment must fully respect other
human rights obligations, including those related to gender equality;

(c) To adopt policies for the enjoyment of the right to a clean, healthy and
sustainable environment as appropriate, including with respect to biodiversity and
ecosystems;

(d) To continue to take into
account human rights
obligations and commitments
relating to the enjoyment of a
safe, clean, healthy and
sustainable environment in the
implementation of and follow-
up to the Sustainable
Development Goals, bearing in
mind the integrated and
multisectoral nature of the
latter;

4.Invites the General Assembly
to consider the matter;



1. International Climate Law:
1.2 Right to a clean, healthy and

sustainable environment . UN General Assembly

adopted Resolution 76/300
(28 June 2022)

Voting Resyjt: . . .
9 Resul Recognizing the right to a

clean, healthy and

wrow 161 i sustainable environment as
a human right

eneral Assembly Meets on Peacebuilding and Human Rights. Photo by UN




Noting also that a vast majority of States have recognized some form of the right
to a clean, healthy and sustainable environment through international agreements,
their national constitutions, legislation, laws or policies,

1.  Recognizes the right to a clean, healthy and sustainable environment as a
human right;

2. Notes that the right to a clean, healthy and sustainable environment is
related to other rights and existing international law;

3.  Affirms that the promotion of the human right to a clean, healthy and
sustainable environment requires the full implementation of the multilateral
environmental agreements under the principles of international environmental law;

4.  Calls upon States, international organizations, business enterprises and
other relevant stakeholders to adopt policies, to enhance international cooperation,
strengthen capacity-building and continue to share good practices in order to scale up
efforts to ensure a clean, healthy and sustainable environment for all.



em 74(b) - Draft resolution A/76/L.75
he human right to a clean, healthy and sustainable environment
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1.2 Some reflections

Legal status versus legal consequences

Strengthening of national laws/ constitutions

Interpretation of other human rights

Justiciability: Standard of care/threshold




1. International Climate Law:
1.3 Ecocide

Objective: criminalizing the
most severe environmental
harm (including signifcant
contributions to climate
change)

Same level as most serious
crimes of concern to the
international community

Amendment of the Rome
Statute ICC

Stop Ecocide Foundation
(Polly Higgins, Arne Naess
Chair, UiO, 2014)




1.3 International Expert Panel




Article 8 ter

Ecocide

1. For the purpose of this Statute, “ecocide” means unlawful or wanton acts committed with knowledge that
there is a substantial likelihood of severe and either widespread or long term damage to the environment
being caused by those acts.

2. For the purpose of paragraph 1:

1 3 “Wanton” means with reckless disregard for damage which would be clearly excessive in
5 relatzon to the social and economic benefits anticipated;

D e f i n t i O n b. “Severe” means damage which involves very serious adverse changes, disruption or harm

to any element of the environment, including grave impacts on human life or natural,
cultural or economic resources;

c. “Widespread” means damage which extends beyond a limited geographic area, crosses
state boundaries, or is suffered by an entire ecosystem or species or a large number of
human beings;

d. “Long-term” means damage which is irreversible or which cannot be redressed through
natural recovery within a reasonable period of time;

e. “Environment” means the earth, its biosphere, cryosphere, lithosphere, hydrosphere and
atmosphere, as well as outer space.



1.3 Ecocide: Some reflections

Long process, increasing political support

Criminalization: important signal/ change of consciusness

Ecocentric or anthropocentric?
Legal actions and illegal actions?
Changes to national Penal Codes

Effective prosecution must be ensured by taking measures at the national level




2. International Climate Litigation

2.1 UNHRC

Daniel Billy at al. versus
Australia (“Torres Strait
Islanders case”) UN Human
Rights Committee,

23 September 2022

e States are obliged to
take “timely and
adequate” adaptation
measures to protect
the right of life, private
life and culture (ICCPR)

e Australia has violated
this obligation



2. International Climate Litigation

2.2 ECTHR

Ground-br'efiking cr.ou.rdfunded case demands that states make y D ua rte Ago Stl n h Oan d Ot h Ersv. PO rt u ga I
more ambitious emissions cuts an d 32 Ot h er States

* Union of Swiss Senior Women for
Climate Protection v. Swiss Federal
Council and Others

* Mex M. v. Austria

* Greenpeace Nordic Ass’n v. Norway
(Norwegian Ministry of Petroleum and
Energy)

* Grand-Synth v. France

A A wildfire in Monchique in Portugal in 2018. The case was initiated in 2017 after devastating forest fires in
Portugal killed over 120 people. Photograph: Filipe Farinha/EPA



2. International Climate Litigation

2.3 1CJ

Vanuatu, supported by CARICOM
Advisory Opinion ICJ
UNGA (tabled October 2022)

Question: States obligations to
protect current and future
generations against the
consequences of climate change?



. International Climate Litigation

2.4 ITLOS

COMMISSION OF SMALL ISLAND STATES

CLIMATE CHANGE AND INTERNATIONAL LAW

e COSIS (Barbuda, Palau, Tuvalu)

Commission of Small Island States on Climate Change and International Law (COSIS) * CO m m i SS i O n e Sta b I i S h e d a t m a rgi n S
of COP26 in Glasgow (2021)

Three Heads of Government met virtually on 26 August 2022 to pursue ways by which
international law could be utilized to secure compensation for damage caused to small island states

O o o * Objective:

Media Release

The Heads of Government of Antigua and Barbuda, Tuvalu and Palau gathered under the umbrella
organisation, ‘The Commission of Small Islands States on Climate Change and international law’,
which was established last November prior to the opening of the COP-26 meeting in Glasgow.

Reaffirming their determination to pursue climate justice for their countries and other small island o Ad Vi S O ry O p i n i 0 n ( I n te r n at i O n a |

states, which are amongst the greatest victims of Climate Change, the Co-Chairs of the Commission
conferred with a group of 14 international lawyers who are highly experienced in matters related

to loss and damage, sea-level rise, marine environment, and human rights. Tri b u N a I S O N t h e L a W Of t h e

The distinguished group of lawyers reported to the leaders on their research activities and a plan of
action that is being developed.

The leaders, Prime Minister Gaston Browne (Antigua and Barbuda), Prime Minister Kausea Se a S l ' N C LOS a rtS 1 9 2 a n d 1 94
Natano (Tuvalu) and President Surangel Whipps Jr. (Palau), welcomed the report of the expert ) .
group of lawyers and approved their recommendations.

The Commission also expressed full support for the separate, parallel initiative of Vanuatu to
request an Advisory Opinion on climate change from the International Court of Justice.

Noting that other small island states have indicated interest in joining the Commission, the leaders
encouraged all affected states to join their effort to address the urgent and fundamental injustice in
which they bear a disproportionate and overwhelming burden resulting from climate change.

The leaders also decided to establish three working groups, comprising members of the groups of
expert international lawyers and representatives of member governments, to advance the objectives
of the Commission.



2.4 ITLOS AO

31 October 2021

Article 2

Activities and authority of the Commission

(1) The activities of the Commission shall include inter alia assisting Small Island States
to promote and contribute to the definition, implementation, and progressive

development of rules and principles of international law concerning climate change,

AGREEMENT FOR TI'IE ESTABLISI‘]MENT OF in particular the protection and preservation of the marine environment, including
TI{E C O S SI ON OF SMALL ISLAND STATES through the jurisprudence of international courts and tribunals.
ON CLIMATE CHANGE AND INTERNATIONAL LAW

(2) Having regard to the fundamental importance of oceans as sinks and reservoirs of
greenhouse gases and the direct relevance of the marine environment to the adverse
effects of climate change on Small Island States, the Commission shall be authorized
to request advisory opinions from the International Tribunal for the Law of the Sea
(“ITLOS”) on any legal question within the scope of the 1982 United Nations
Convention on the Law of the Sea, consistent with Article 21 of the ITLOS Statute

and Article 138 of its Rules.




3 N atio Na | * Duty of care of private actors
* Inter-temporality of rights

C||mate thlgathn * Non-regression

* In dubio pro natura
e Extraterritoriality

(Some Trends)

* Rights of Nature



* Duty of care for private companies
along the entire production and
supply chain: Miljeudefensie vs
Royal Dutch Shell (Hague District
Court, 2021) under appeal

* Inter-temporality of freedom
rights, allocation of climate
mitigation burdens equally over
time: (Neubauer vs Germany,
BVerfG, Germany, 2021)

_axal COUIL L G

® Extrate rrito riality: States, have the poses net zero deadline of 2045 instead of 2050,

mand actions not numbers

obligation to take effective climate
measures to protect children’s
UNCRC rights, also outside their
state territory (Sacchi et al. v.
Argentina et al. (UNCRC, 2021)

emission reduction targets after the



Non-regression (as well as in dubio
pro natura, civic participation, and
Inclusion of future generations):
withdrawal of licences for renewable
energy projects, promotion of oil
production instead: violating Art. 4.3
of Paris Agreement, and an
unjustified and significant decrease
in the level of environmental
Erotection achieved will affect the

eritage to be passed on to the next
generation: Greenpeace v. Instituto
Nacional de Ecologia y Cambio
Climdtico and Others, Eleventh
Collegiate Court of the First Circuit in
Administrative Matters, Mexico
(2021) under appeal

Rights of Nature: “recognize the
Colombian Amazon as an

entity, subject OI{ rights, and
beneﬁciary of the protection,
conservation, maintenance and
restoration” that national and local
governments are obligated to
provide under Colombia’s
Constitution”: Demanda
Generaciones Futuras v.
Minambiente, SC of Colombia (2018)







