WASTE MANAGEMENT

(Slovak contribution)

SECTION A)
General Issues of Case Law & Implementation

- it is hoped that everyone will be able to regpbdom this section by providing details of
a national case of interest which has involvedassof waste. Reference may be made to the
more detailed guidelines and questions in Se&ion

SECTION B)
Specific Issues of Case Law & Implementation

This section gives more detailed guidelines ontyipes of waste issues which are of
particular relevance with specific reference toebiive 75/442/EC — waste framework
Directive. Please respond as you are able, focusirany issues raised in your jurisdiction.

Article 1(a) — definition of Waste

1. Special meaning of Discard/Uncertainty

The definition of waste contained in article 1@&Jpased on the discard test as interpreted by the
Court. Designation as waste results in a substhaeitg subject to regulation. Determining whether
substance is or is not waste according to thisdmstbe difficult and there are sometimes commaint
that the definition is not clear enough.

- waste means (for the purposes of Waste framework Directive ) any substance or object
which the holder disposes of or is required to dispose (it means the collection,
sorting, transport and treatment of waste as well as its storage and tipping above or
under ground) of pursuant to the provisions of national law in force

Please give examples of cases where a nationat basr been asked to determine
whether a substance is waste in your jurisdictidow have ECJ judgements concerning the
guestion of when something becomes waste beenedpplin particular C-417/98 Arco
Chemie) ? Have courts had any difficulty interprgtthe definition or applying the ECJ case
law ?

Answer :

The Slovak republic has been member of the Europsaon since 1 May 2004. For
this reason the Slovak courts of law have not aetmhy case concerning especially waste or
interpreted “in gremio legis” determination whae tterm “waste” means in the Slovak legal



order in accordance with EU legislation. Slovak rt®uin connection with the above
mentioned interpretation only adjudicated who istypdo proceedings concerning waste
management.

The relevant statute relating to waste managensefitt No. 223/2001 Coll. on Waste.
Under Section 2 of this Agtasteshall meara movable thing specified in Annex 1, which the

holder discards, or wishes to discard, or is obliged to discard pursuant to this Act or special

regulations. It is apparent that Slovak legal definition iather” different from EU one.

For instance the Act of the National Council of 8levak Republic No. 272/1994 Coll.
on Human Health Protection as amended, Section f42cd No. 140/1998 Coll. on
Medicaments and Medical Aids as well as the Regrabdf the Ministry of Health of the
Slovak Republic No. 12/2000 Coll. on Requirementstiie Provision of Radiation Protection
fall within scope of previously mentioned specigulations.

Under Annex 1 of Act on Waste wastes are as follows
Production or consumption wastes not otherwiseipddelow
Off-specification products
Products whose date for appropriate use has expired
Materials spilled, lost or having undergone otheishap, including any materials,
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equipment, etc., contaminated as a result of tisbapi

5. Materials soiled or contaminated as a result ohpéa actions (e.g. waste from cleaning
operations, packing materials, containers)

6. Unusable parts (e.g. rejected batteries, exhaustiad/sts)

7. Substances which no longer perform satisfactoalg.(contaminated acids, contaminated
solvents, exhausted tempering salts)

8. Residues of industrial processes (e.g. slagspstitbms)

9. Residues from pollution abatement processes (ergbier sludges, baghouse dusts, spent
filters)

10. Machining/finishing residues (e.g. lathe turningd) scales)

11.Residues from raw materials extraction and proongsée.g. mining residues, oil field
slops)

12. Adulterated materials (e.g. oils contaminated WE&Bs)

13. Any materials, substances or products whose usbdesbanned by law

14.Products for which the holder has no further usg. (egricultural, household, office,
commercial and shop discards)

15.Contaminated materials, substances or productdtirgsdrom remedial action with
respect to land

16. Any materials, substances or products which areotained in the above categories.



In case of doubt the Regional Authority in questiatl decide whether a things are or
are not waste. This will not apply if it is necaysto determine in case of trans -boundary
traffic whether the goods in disputed cases aretevas not. In these cases the Slovak
Environment Inspection will decide.

2. Disproportionate regulation / Barriers to use

The application of regulation is usually not welaamby those subject to it. This is
particularly the case where waste is being use aagbstitute for non-waste where it is often
claimed the level of regulation applied is dispndjomate and acts as a disincentive to find
uses for these substances. The purpose of wagtéatien is of course to ensure that the
disposal and recovery of waste is conducted irumistances which ensure protection of the
environment.

Has the application of ECJ case law on the dedinitif waste resulted in complaints
that it is interpreted too widely or to narrowly ?

Answer :

Because it was pointed out the Slovak courts of kewe integrated to scheme of
European judicial co-operation since 1 May 2004 thradle has been no knowledge with EU
process of preliminary ruling yet | am not ableatswer the above mentioned question.

3. Products, by-products and residues

The majority of case law on the definition of waateCommunity level is concerned
with the question of whether materials resultingnira production process which are not
primarily sought by the operator should be considervaste or not. This may be due to the
variety of circumstances to which it is appliedreni manure on a farm to leftover rock from
a quarry. Despite the amount of case law, theneaire complaints that the case law is
unclear.

Have national courts in your jurisdiction applidtetECJ case law concerning by-
products and residues ? Have they had any diffi@applying the principles laid down by the
ECJ ? Have they developed additional criteria ?

Answer :

Because it was pointed out the Slovak courts of hewe integrated to scheme of
European judicial co-operation since 1 May 2004 tredle has been no knowledge with EU
process of preliminary ruling yet | am not abletswer the above mentioned question.



4. Complete recovery operation

One area where it is said that there is uncertamfCJ case law relates to the concept
of a complete recovery operation. This is a keyt pathe “end of waste” debate — if you
apply a complete recovery operation to a substatwes it cease to be waste? If it ceases to
be waste controls are no longer applied and hemgsw@bsequent use will not be regulated as
a recovery operation.

Have national courts applied the idea of a “congletcovery operation” in your
jurisdiction to find that substances have ceasdmktwaste ? In doing so have they compared
the waste derived material with raw materials ?

Answer :
| have not heard that any Slovak court would ajpptiee above mentioned idea of a
“complete recovery operation”. Hence | am not dblanswer this question.

5. Substitute fuels and complete recovery operati@n

A particular example of the end of waste debatecenrs the status of waste derived
fuel. If it ceases to be waste before it is bumohe of the controls in the Waste Framework
Directive or the Waste Incineration Directive appl@n one hand, energy is recovered from
the waste and it is only at the stage of burnirag this is realised. Any operations carried out
before that stage are liable to simply preparenthaste for burning and hence be regarded as
pre-treatment. The recovery operation is burniagaduel. The contrary argument is that
where a complete recovery operation is carried amutthe waste, it possesses similar
characteristics to a primary raw material usedua$ &nd hence there is no reason to apply
waste controls.

Have national courts accepted that it is possibiewfaste derived fuel to cease to be
waste prior to its use as fuel ? What criteria h#vey applied to distinguish complete
recovery operations from simple pre-treatment @séhcase ?

Answer :
The same answer like in previous question - | arh atde to answer the above
mentioned question.

6. End of waste and recycling

The need for greater clarity in this area has lreengnised by the Commission in the
proposal for a revised Waste Framework Directiv@sTs one mechanism to help deal with
claims that regulation should not apply where satxsts are being used without the need for
special precautions.



At what point do national courts consider materais recycled within the meaning of
the Packaging Waste Directive ? Do different comsitions apply in assessing the point at
which substances which are sent for recycling fbathose which are not (e.g. scrap metal) ?

Answer :

Because it was pointed out the Slovak courts of kewe integrated to scheme of
European judicial co-operation since 1 May 2004 #rate has been no knowledge with
process of preliminary ruling yet | am not ableatswer the above mentioned question.

7. Lawyer driven not policy driven

A common complaint over waste legislation is tha&gulation turns on legal
interpretation and not on the basis of policy. sTimay reflect the lack of guidance given by
the legislation.

Have national regimes which transpose the EU latjisi set down criteria for the
Courts to apply in determining what is waste & ideen left to the Court ?

Answer :

As | outlined in my previous answers in case of litothe Regional Authority in
guestion will have to decide whether things in goesare or are not waste. This process will
not apply if it is necessary to determine in castams -boundary traffic whether the goods in
disputed cases are waste or not because the SkExwakonment Inspection will decide in
these cases.

Both decisions of administrative bodies subjecadministrative review exercising by
administrative justice whose is performed by coaftaw.

Act No. 223/2001 Coll. on Waste in general setsmoviteria for determination what is
waste.

Under Section 2 of this Aestasteshall mean a movable thing specified in Annex g.(e.
products whose date for appropriate use has expireasable parts, residues of industrial
processes, residues from pollution abatement psesestc.), which the holder discards, or
wishes to discard, or is obliged to discard purstmthis Act or special regulations.



Article 2(1b) — Other legislation

Even if a substance is waste, it will not be cdigb under the Directive if it is
excluded under article 2(1)(b) of the Directivert@m waste streams are excluded if they are
covered by “other legislation”. Case C-114/&lestapolarit found that national legislation
could be “other legislation” for these purposet iElates to the management of that waste as
such within the meaning of Article 1(d) of the Qitee, and if it results in a level of
protection of the environment at least equivalenthtat aimed at by that Directive, whatever
the date of its entry into force.

Community legislation may also be “other legislatio

- waste resulting from prospecting, extraction, treatment and storage of mineral resources
and the working of quarries shall be excluded from the scope of Waste Framework
Directive)

Have national courts made any decisions as to wabwdtitutes “other legislation” for these

purposes both at Community and national level ? t\Whteria do they apply ?

Answer :

As | pointed out the relevant statute relating taste management is Act No.
223/2001 Coll. on Waste. Under Section 1 of thig #Aus Act on Waste regulates the
operation of state administration bodies and mpaldies, the rights and obligations of legal
entities and individuals while preventing waste @ation and in waste handling, the
accountability for failure to comply with the obditions in the field of waste management and
the establishment of the Recycling Fund.

On the other hand the following is excluded from sicope of this Act:

a) Handling of waste waters and special waters an@gtoof waste in sludge lagoons (Act No.
138/1973 Coll. on Waters /Water Act/, as amended)

b) Handling of air-polluting substances (Act No. 381 Coll. on Air Protection against
Polluting Substances /Act on Air/, as amended)

c) Handling of waste generated in precious metal @msiog (Act No. 539/1992 Coll. on
Hallmarking and Precious Metals Testing /Hallmagkixct/)

d) Handling of radioactive waste (8 17 of Act No. 1388 Coll. of Laws on Peaceful
Exploitation of Nuclear Energy and on amendmentAat No. 174/1968 Coll. on
Government Professional Supervision of Labour $afas amended by Act of the
National Council of the Slovak Republic No. 256/4980ll., as amended by Act No.
470/2000 Caoll.)

e) Handling of waste from mining activities (Act No4/4988 Coll. on Preservation and
Exploitation of Mineral Wealth /the Mining Act/, aamended by Act of the Slovak
National Council No. 498/1991 Coll., Act of the @i National Council No. 51/1998
Coll. on Mining Operations, Explosives and StateiMg Administration, as amended)



f) Handling of discarded explosives and rests frondpetion of explosives (Section 35 of
Act of the Slovak National Council No. 51/1998 Calh Mining Operations, Explosives
and State Mining Administration, as amended)

(3) Unless special regulations (Act No. 337/1998l.Gmn Veterinary Care and on
amendment of certain other Acts, as amended byNAct70/2000 Coll.) stipulate otherwise,
the Act shall also apply to handling of waste oiinaal origin (Section 51 par 2 of Act No.
337/1998 Coll. on Veterinary Care).

Under Section 2 of this Act waste shall mean aabtes thing specified in Annex 1,
which the holder discards, or wishes to discards @bliged to discard pursuant to the Act or
special regulations. For instance the Act of théidwal Council of the Slovak Republic No.
272/1994 Coll. on Human Health Protection as amén&ection 43 of Act No. 140/1998
Coll. on Medicaments and Medical Aids as well asRegulation of the Ministry of Health of
the Slovak Republic No. 12/2000 Coll. on Requiretaeior the Provision of Radiation
Protection fall within scope of previously mentidr&pecial regulations.

Definition of recovery

The Commission has identified difficulties with tiestinctions made between disposal
and recovery operation. Several consequences flmw this distinction (eg under the Waste
Shipments Regulation 293/93/EC where there is frade in recovery of waste but not
disposal, targets set in Producer Responsibiligyslation and a requirement to encourage
recovery in the Waste Framework Directive).

Is there any national case law on the conceptadvery ? Is this based on any national
criteria to distinguish between disposal and repp®e

Answer :
There has not been any experience with this conoefibvak republic.

Article 4 — General objective of the Directive

This article imposes a high level obligation on Myan States to ensure that waste is
disposed of without causing harm to the environnegrttuman health. It is not sufficiently
precise to give rise to individual rights (Case /226.ombardia) but it is still possible for
Member States to be held to account for failingmeet its requirements (C-365/%an
Rocco).



Member States shall take the necessary measures to ensure that waste is disposed of without
endangering human health and without harming the environment, and in
particular:

- without risk to water, air, soil and plants and animals,

- without causing a nuisance through noise or odours,

- without adversely affecting the countryside or places of special interest.

Is there any case law in your jurisdiction on &uf& to meet Art. 4 requirements in
particular circumstances ? Or have national stalsdbeen seen as disproportionate ? Have
differences in the way Member states transposeedemy difficulties ?

Answer :
There is no relevant example in the Slovak republic

Article 7 — Waste plans and permits

Article 7 of the Directive requires competent auities to draw up waste management
plans to attain the objectives in articles 3,4 &raf the Directive. In turn the implementation
of these management plans is meant to be carrieblyagsuing individual permits consistent
with those plans (Case C-53/B#fa-Tilleut). Plans are not the only factor which determines
the location of waste disposal sites, inasmuchhasfihal decision concerning location in
some circumstances depends on the relevant ruleBngeto land-use planning and, in
particular, the consultation and decision-makingcpdures implemented pursuant to Council
Directive 85/337/EEC.

Member States shall take the necessary measures to ensure that any holder of waste

- hasit handled by a private or public waste collector or by a disposal undertaking,

- or disposes of it himself in accordance with the measures taken pursuant to Article 4 of
Waste Framework Directive.

Have your national courts been asked to considerehationship between individual
permits and national waste plans ?

Answer :

There has not been any example in Slovakia.

Waste (management) plans are stipulated in Parofovak Act on waste. The waste
plan lays down the objectives in waste managemettieo Slovak Republic, of a territorial
unit, a part thereof or a waste generator and ta@sores for meeting the same in compliance
with the Act. The waste plan must be prepared tolyvastes listed in the Waste catalogue.



The waste plan contains
a) the name of the body issuing the same,
b) basic data concerning the territory to which theteglan applies,
c) basic data concerning the waste generator and tiheipality preparing the waste plan,
d) characteristics of the present situation in wast@agement, a waste management budget,
e) its obligatory part and
f) target part.

There are three kinds of waste plans in Slovakbrkpu

- the Waste plan of the Slovak republic

- regional or district waste plans and

- plans of waste generator and plans of municipality

The Waste plan of the Slovak republic is prepargdtie Slovak Ministry of
Environment based in particular on source matedélsoth regional and district authorities,
and adopted by the Slovak Government. This kindvadte plan is published by the Slovak
Ministry of Environment in its Journal.

Both regional and district authorities issue thigakory part of the Regional or the District
waste plan by a generally binding ordinance cogeaiperiod stipulated in the Waste plan of the
Slovak republic, five years as a rule.

A plan issued by a subordinate state administrdibaly in waste management must comply
with the obligatory part of the plan issued by stgerior state administration body in waste
management.

The obligatory part of waste plans contain thegtatgend in handling of specified waste
types and quantities (so called waste streamsjlafiaed time, and measures to minimise the
quantity of bio-degradable waste deposited in ldsdf

The target part of the Waste plan of the Slovakubép includes the intentions for
building installations of higher than regional innfamce. The target part of aregional or
a district plans contain intentions for buildingwnénstallations for waste recovery, waste
disposal as well as installations for other hargdbhwaste.

Both regional and district authorities is obliged hake their draft of waste plans
publicly accessible in the place of their seahim tisual way for a period no less than 30 days



to allow the public in the territory concerned tomiliarise itself therewith. Drafts of waste
plans are also submitted to the state administratigthorities concerned by special statutes
and those prepared by district authorities alsmaaicipalities in the territory concerned. The
public, the state administration bodies concerned @e municipalities have the right to
submit written comments to the competent authawityin the period 30 days during which
the draft plan is available to the public.

No later that 30 days from the above mentioned ldeadhe regional and the district
authority are obliged to hold a public hearingha tiraft plan and — while finalising the waste
plan — take into account the written comments stibohi On the agreement of competent
authorities, waste plans may be exceptionally dgamtly for a number of districts or their
parts. The plan shall be the baseline for measaresinimise waste generation, for waste
handling and for the preparation of territorialnpitng documents.

The decisions and opinions of state administratiodies in waste management issued
under this Act may not contradict the obligatorytpat the respective regional and district
waste plan.

Should facts vital for the scope of waste plan gearadically after the plan issuance,
the Slovak Ministry of Environment, regional or thist authority are obliged to update not
only the Waste plan of the Slovak republic but atsgional and district plans in question.

The Slovak Ministry of Environment, regional andtdct authorities or persons that
they have been empowered are entitled to seeknaftton necessary to prepare and update
a waste plan from anyone in the possession of, ngoree handling waste without any
prejudice to data security under special regulati@yy. Commercial Code).

Plan of the Waste Generator and Plan of the Municiglity

A waste generator that is a legal entity or anviddal — entrepreneur and produces annually
over 50 kg of hazardous wastes or 1 tonne of otlstes shall prepare its own plan. The waste
generator’'s obligation to prepare a plan relatimgmunicipal waste as well as to waste from
common maintenance works performed by an individugttreprened? (hereinafter the “minor
construction waste”) shall be complied with by thenicipality, in which the waste is generated.

19 § 55 paragraph 2 letters b) and c), § 56 leftef ct No. 50/1976 Coll. on Territorial Planningdathe
Building Order (Building Act).



Waste generators that prepare plans under the #&ctagree with one another or together with the
municipality and prepare a joint plan.

The obligatory part of a waste generator or muaidyp waste plan contains measures
to minimise waste generation. The target part whate generator or municipality waste plan
contains above mentioned data.

Both waste generator and municipality are obligedubmit its prepared waste plan for
approval to the competent state administration badyaste management and comply with
the plan approved. A new waste generator or mualitypis obliged to submit a plan for
approval within three months from its establishment

Within four months from the issuance of a distrist a regional waste plan waste
generator or municipality is obliged to preparecsa/rwaste plan and submit the same to the
competent state administration body in waste managé for approval. Unless stated
otherwise in the decision, the previous waste ggoeor municipality waste plan expires on
the approval of the new plan.

Where a state administration body in waste managesteps the proceeding of the
approval of a waste generator or municipality wasien due to inconsistency with the
obligatory part of a district plan, the waste gember or municipality is obliged to re-submit
waste plan harmonised with and modified accordmghe district waste plan for approval
without any delay.

In the preparation of its waste plan, the generafaother than municipal waste and
minor construction waste is obliged to take intocamt the plan of the municipality, to which
the plan relates. Prior to the submission of itasnpfor approval to the competent state
administration body in waste management, the wgesterator shall be obliged to submit its
plan to the municipality, to which the plan relatésr its opinion. Where the number of
municipalities exceeds 30, the waste generator seag a notification to the municipalities
that a plan has been prepared and information wtiexeplan may be inspected and the
deadline for the submission of opinions to the sawithout any prejudice to data security
pursuant to special regulations (e.g. Commercialefoln drafting and updating its plan, a
municipality is entitled to request that anyone wa municipal waste holder or who handles
municipal waste in the municipality provide fordranformation necessary to draft and update



the plan without any prejudice to data security spant to special regulations (e.g.
Commercial Code).

End of contribution.



