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Section A: General Issues of Case Law & Implemémat

In a recently published case (the Supreme Admatist Court, SAC, of Finland, 9.9.2005 nr
2292) concerning the environmental permit of a poplant and a plant for gasification of waste to
produce recovered fuel (REF), the application oflBf&ctive on the incineration of waste
(2000/76/EC) was discussed.

The project consisted, i.a., of a change of a steaitar (230 MW, coal as the main fuel) of an
existing power plant so as to make it possibleumnfuel recovered from waste. The fuel (REF
product gas) would be generated by a new gasidicatiant (80 MW) to be erected on the same site
as the power plant. The emissions into the air filoenboiler would be reduced by partly replacing
coal by REF product gas. As raw material, the gadibn plant would annually use 160 000 tons
recycled fuel to be manufactured of separatelyectdd and carefully sorted dry waste, non-
disposed crushed wood which has been used in bgilbtivities or clean wood etc. The process in
the gasification plant would not cause emissiokts tine sewer, air or water courses.

The Environmental Permit Agency granted permitgtierpower plant and the gasification plant
26.11.2002 and 11.12.2002, i.e. before the endeoimplementation period of the WID 28.12.2002
and before the Directive was implemented in Finlapé governmental Decree under the
Environmental Protection Act.

The Vaasa Administrative Court, on the basis oeaplodged by certain environmental
organisations, repealed the permit decisions amameed the case back to the permit agency. The
Court stated that the permit agency had regardeddbkification plant as an incineration plant ia th
meaning of the WID, but it had treated the powanpheither as a waste incineration plant nor a
co-incineration plant. The Court found the defoniis of incineration and co-incineration plant in
the WID liable to different interpretations, an@nlge, interpreted the scope of the Directive in the
light of its objectives. The Court did not regane gasification plant as a separate incineration
plant, because gasification is a form of thermedtiment and the plant did not have incineration
lines. The gasification plant alone does not gise to such emissions which the WID is intended to
regulate, but waste disposal is not accomplisheldergasification plant, but the gas developed in
the thermal treatment will be conveyed to be burihe boiler of the power plant. In effect, the
emissions of waste disposal will be originatechi burning process in the power plant. The Court
found the gasification plant and the power planicivlwas to burn the REF product gas to form a
co-incineration plant in the meaning of the WID. diber interpretation should be derived from the
national legislation which was in force at the tiofehe permit decisions in question. Hence, the
permit procedure should have covered the both glagether. In the new permit procedure the
governmental decree (362/2003) by which the WIDWeen implemented shall be taken into
account.

The Supreme Administrative Court, on the appeatb@permit applicants, repealed the decision of
the administrative court and brought the permitisiens of the Environmental Permit Agency into
force. The Court stated that a directive does awthdirect legal effect before the end of the pkrio
for its implementation. The Court referred to tlase C-129/96 (Inter-Environnement Wallonie),
where the ECJ obliged the Member States, duringd¢hied laid down in the directive for its



implementation, to refrain from adopting measuraslé seriously to compromise the result
prescribed. Irrespective of whether the rule oédsiEnvironnement Wallonie could be applicable
even for individual administrative decisions andrtaecisions, the Court had the opinion that in
the present case the result of the directive waatde seriously compromised, because 1) the
normal operation of the gasification plant would cause emissions regulated in the WID, and the
objectives of the directive would nor be comprordjsend 2) the simultaneous use of REF product
gas and coal as fuels in the power plant boilerlevbe less harmful from the viewpoint of
atmospheric emissions than the present burningaif ©On these grounds the SAC stated that the
administrative court should not have repealed tivirenmental permit decisions on the basis that
the non-implemented WID should have been applied.

The SAC did not refer the case to the ECJ for arpirary ruling and did not either take a clear
stand, whether the plants in question would fonwveate incineration or a co-incineration plant.
However, between the lines of the reasoning it tiighread that the SAC did not regard the plant
combination as an incineration or co-incineratitanpunder the WID. The Court stated that
according to the WID only solid or liquid waste meavaste, and, furthermore, that waste means
any substance and object which is intended to $madied. Using of energy which is originated by
gasification of non-recyclable waste (REF produw)gncreases proper disposal of non-recyclable
waste. The properties of the REF product gas caobared to commercial fuels. The express
intention of the gasification plant is to produdeaned, gaseous fuel, the energy contents of which
Is utilised by using it as an additional fuel. Henthe objective of the gasification plant is not
discarding of waste. The REF product gas cannot@garded as waste, even though it is produced
of waste, but the harmful substances of the redywigste used as raw material would be remained
in the ashes, the proper treatment of which had bearanteed by apt provisions in the permit
decision.

*k%k

There are also many more cases of interest fromiévgpoint of EC Waste Law which have been
resolved by the Court in recent years. Some oktlases, including the case SAC 2002:82 which
was based on the preliminary ruling in C-9/00, ®@ranit, and the case SAC 2004.60 which was
based on the preliminary ruling in C-114/01, Avestiarit Chrome Oy, will be referred to in
Section B, below.

Section B: Specific Issues of Case Law & Implemtoita— Directive 75/442/EC — Waste
Framework Directive

Definition of Waste

1. The Finnish Supreme Administrative Court (SA@$ lecided a series of cases linked to the
pilot cases Palin Granit and AvestaPolarit Chromggre it was to determine whether leftover
stone resulting from stone quarrying or from theaotion of ore and ore-dressing sand resulting
from the dressing of ore in mining operations werbe regarded as waste. Departing from the
preliminary rulings of the ECJ in these cases aedcase law of the ECJ, the SAC has —if a
generalisation is allowed — interpreted that exgn¢harmful) leftover rock is not to be classifieesl
waste as long as it is guaranteed by definite pdlaaisthe rock type in question will soon be ugitis
in the very same (mining) activity.

In the case SAC 2004:60 the Court held that basldéth a volume of 1,5-5 fwhich were
stockpiled in an area belonging to the mining alieut one year as a maximum and immediately



thereafter used for production, were not to besdi@sl as waste, because they were at least
primarily reused and could be reused in the pradagirocess without any prior processing
measures. Smaller boulders, ore-dressing sand/ete.not to be classified as waste if the
conditions defined above were fulfilled. Even iéth was evidence that a part of that material could
be reused for producing certain objects of steatit® be sold to other companies, a considerable
part of the material which was stored was to banmggd as waste. Because the company had not
presented any detailed plan for reuse, the pemwistn was in part repealed and the case
remanded back to the permit authority, which wastier the hearing of the company who should
produce a plan for reuse, reconsider certain pgraitisions.

The main principles of ECJ case law have been leegi@and clarified over time. Still, every new
case before a national court seems to be sligiftgrent. Therefore, it is always worth considering
if the case can be solved by applying the prinsiptievalid ECJ case law or if a preliminary ruling
should be asked.

2. It is evident that the definition of the conceptvaste is commonly regarded to be very wide in
the ECJ case law. Often companies strongly opposertain interpretations which have their
origins in the case law of the ECJ, because theegretations, in their opinion, contradict with
common sense and bring no environmental beneféacel a national court may sometimes — if a
wide definition of waste could not be seen as emvirentally profitable but in some situations even
the contrary — be tempted to interpret the casarawat case in such a way that might be described
as daring.

3. See section 1, above.

4. In arecent case (SAC 20.9.2005 nr 2413) ithedd that granulated nickel slag from a metal
factory (A) which was transported to a factory whwas operating a refining and storage plant of
nickel slag (B) was to be classified as waste wharrived to plant B (otherwise it would have
been stored on the storage area of plant A). Howeder treatment consisting i.a. of drying and
sifting (separation) in plant B the slag in questieas no more to be regarded as waste, because
after the treatment granulated slag was immedig@bged on as a packed product to be used in
sand blasting and as raw material in roofing fadiuistries without causing any environmental harm
or risk in normal use. Plant B had processed nisleg) for these kinds of purposes already for
some 20 years. The use of nickel slag for thespgsais was therefore established and likely to go
on in the future. Plant B took economic advantdgh®treatment. On these grounds nickel slag
could not be regarded as a burden that plant Bavoylto discard, but, on the contrary, a product
to be used in sand blasting activity and as ravenatin roofing felt industry.

| would also like to refer to the case SAC 9.9.2602292, presented in Section A, above. Waste
was subject to thermal treatment in a gasificapiamt and fuel was produced. The product (REF
product gas) was, if you read between the linge@tourt decision, not to be classified as waste,
though.

5. See Section A, above.
6. A very interesting case concerning e.g. scraglnepending at the SAC. If it will be decided

before December, | will report it in our meetingliandon. The case might, however, better fit
under nr 4, above.



7. The definition of waste in the Waste FramewonleEtive and basic concepts of the WID have
been copied into the relevant Finnish legislatldaence, the national Courts apply legislation
keeping in mind the interpretative effect (the nedt effect) of EC Law and the case law of the
ECJ.

Other Legislation

In SAC 2004:60 the Court referred to the prelimynarding of the ECJ (AvestaPolarit Chrome) and
held that the national Mining Act did not includgfecient provisions to guarantee that demands of
e.g. EC Waste Law would be followed. The Court deti that the Mining Act which was not
given to implement the EC waste legislation antheprovisions of which environmental concerns
had only a very limited scope did not lead to anHayel of protection of the environment
presupposed in the Waste Framework Directive.

Definition of Recovery

In certain cases the annexes in the national Waesteee where a number of Recovery operations
(R1-13) and Disposal operations (D1-15) have beeimerated have been studied as guidelines,
when deciding whether a certain operation fall$inithe scope of EC and national waste
legislation, but | cannot recall any important case

General Objective of the Directive

| do not know any national case where sectionth®\Waste Framework Directive would have
been referred to. National legislation (especitily Environmental Protection Act of 2000 and the
Waste Act of 1993) seems to include a coveringbailes to ensure that these demands are met.
When waste management is at stake, most ofterati@nal critique seems to be directed towards
the ECJ’s rigid interpretation of the concept waste

Waste Plans and Permits

The national waste plan has originally been adoptéd 998 on the basis of section 40 of the
Waste Act — in order to implement the Waste Framkwrective. The present plan (1.9.2002-
31.12.2005) is currently under revision. The nalomaste plan is very general and includes policy
statements. As far as | know, it has not beennedieio in individual permit cases.

On the contrary, environmental impact assessméAj) (itocedure and land use planning under the
Land Use and Building Act (1999) have been inflisnh permit procedures. EIA brings important
basic material to the permit authorities who coeselg. the location of a land fill, but land use
plans are directly relevant in the environmentarpeprocedure. According to sections 6 and 42(2)
of the Environmental Protection Act, environmemtatmit shall not be granted if the location
contradicts with a detailed plan. Also more genplaihs (a municipal master plan or a regional
plan) shall be taken into account, when it is dedid the site is suitable for the waste management
plant.



