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A. Natura 2000 sites

1. Country or area
Finland (the whole national territory covering so&88 000 square kilometres)
2. Number and area of sites

SCI/SAC: 1 715 (4,8 million hectares, covering sdmeper cent of the state
territory)

SPA: 467 (3,1 million hectares, covering some 9qgeert of the state territory)

However, a considerable number of areas have bo8C&/SAC and an SPA
status, which means that the Finnish national palpof SCIs and classification
of SPAs include 1 860 sites altogether.

The European Commission has adopted the list of 8&€khe alpine
biogeographical region on 22December 2003 and on the boreal region ¢h 13
January 2005. These decisions include 1 632 Fir&s covering roughly 4,6
million hectares, hosting certain natural habigaes listed in Annex | of the
Habitats Directive or habitats of the species disteAnnex Il of the Directive.
The lists adopted by the Commission do not incleelain sites, the proposal of
which is under appeal or which are included inrlaggional decisions amending
earlier proposed sites by new or enlarged sitesi{sow under 7.).

! The authors wish to thank Justices Jan Eklund @Aasninistrative Court) and Tuula Pynna
(Supreme Administrative Court) and Ministerial Setary Heikki Korpelainen (the Ministry of the
Environment) for valuable comments.



3. Which authority drafted the national Natura 208t list?

Each Regional Environment Centre (13 in all) assgp®tential Natura 2000
sites within their administrative area and drafidibt of sites to be included in the
network. The Ministry of the Environment proposkd hational list on the basis
of this preparatory work by the Regional Environin€entres, the Finnish
Environment Institute and the Natural Heritage & The list was submitted to
the Council of State (the Cabinet) for approval.

4. How were the sites chosen? Was there a screefipgssible sites and field
surveys of competing site candidates? Were existingervation areas
designated as sites?

Existing scientific data in e.g. nation-wide natpretection programmes,
academic publications and data bases of envirorahauthorities were utilised
and supplemented by on-site examinations wheressacgand to the extent
feasible considering the narrow time frame.

Existing conservation areas were not as such pegpiasbe included in the
network Natura 2000. However, the scientific datathe basis of which the site
had been designated as a protected area or indlu@edation-wide nature
conservation programme, were used as a startimg jpoassessing the protective
value a possible site. If the data still were degtoegive a reliable basis for the
assessment of values presupposed in the Birds abiiatiDirectives they were,
of course, utilised.

Nature conservation programmes having relevantg@simespect were e.g. the
Mire Conservation Programme, the Waterfowl Habi@dsiservation Programme,
the Herb-rich Forest Conservation Programme, tlreS8onservation
Programme, the Programme for the Protection of@lowth Forests, and to
some extent also, the Programme for the Proteofi@ravel Eskers. The aim of
these programmes had been to protect represensativgles of Finnish nature. In
the drafting of these programmes, the relevantradtypes and biotopes had been
screened, evaluated and rated and the most refaggersites had been included
in the programme.

Which authorities participated in the screening@es™id NGOs have a
say? Was there a public debate on the criteriacfawosing sites? Did (or
does) the public have access to the biological datathe basis of which
decisions were made?

The screening of Natura 2000 sites was led by #gidRal Environment Centres
under the guidance of the Ministry of the Enviromtnand the Finnish
Environment Institute. Also the authorities in deaof the state-owned protected
areas, the Natural Heritage Services and the Firirosest Research Institute
were involved. The draft proposal by the Minisingluding summaries of the
Natura 2000 Data Forms concerning the proposes, sites published and



submitted for comments by landowners and othet agd stake-holders, state
and municipal authorities, and NGOs. The proposa publicly announced on
municipal notice boards and in the local pressimguthe hearing procedure, this
material was held accessible in the municipalitgyurestion and in the Regional
Environment Centres, which gave closer informationcerning the proposed
sites.

5. Which authority decided which sites were torfmduided in the Natura 2000
network?

On the basis of the opinions and comments colledteithg the hearing procedure
the Ministry of the Environment compiled the drafbposal and submitted it to
the Council of State. The Council of State adoptednational proposal in
plenary session.

6. Appeals against the Natura 2000 national netwdw&ision. Which authority
decided on the appeals, which parties had legalditeg and on what grounds
could appeals be lodged?

The decision taken by the Council of State conogriNatura 2000 sites can be
appealed to the Supreme Administrative Court (nafear SAC). It may be
pointed out that, according to sections 65 andf@BeoNature Conservation Act
(see under 9. below), the legal effects set oétriitle 6, paragraphs 3-4, of the
Habitats Directive, took effect immediately afthe thational proposal was
adopted by the Council of State.

The right to appeal belongs to those whose righisterests are affected by the
matter in question (e.g. a landowner within orha vicinity of the proposed site
or holder of a hunting or fishing right). The deéaisto adopt the proposal can
also be appealed by the municipality in questidsoAertain NGOs have
standing in cases concerning adoption of the natiproposal: the right to appeal
belongs to any registered local or regional assoaavhose purpose is to
promote nature conservation or environmental ptme@nd, furthermore, to a
corresponding national organisation or any othganisation safeguarding the
interests of landowners.

7. Number and success of appeals

Initially, the Council of State adopted the natiomaposal for SCls and
classification of SPAs by its decision"™B8ugust 1998. Because of an error in the
hearing procedure, the decision was amended byisiale 29" March 1999
concerning the area of the city of Espoo. Thesedemsions form the basis of the
national proposal for network Natura 2000.

Against the decision of the Council of State a nandf appeals were lodged in
the Supreme Administrative Court. In all, the Caerdeived more than 850
appeal documents, in which some 750 sites inclbgetie basic national



proposal were challenged. In several appeals itdeasanded that the decision
should be repealed either in its entirety or comogy a certain site or a part
thereof. In some appeals, mostly by environmen@QN, it was required that a
site, which had been intentionally left out frone ttiraft proposal or a site or a
category of sites (e.g. Important Bird Areas, IBAJjich was not even initially
included in the draft proposal, should be inclugtethe network. Hence, the total
number of recorded appeals exceeded 1 600 andthaoré 000 appellants took
part in the procedure at the Supreme Administra@igart. The Supreme
Administrative Court gave its decisions mostly @f June 2000, some 40 000
pages in alf.

The majority of the appeals were disallowed. Howggencerning some sites the
decision of the Council of State was found to beantradiction with the law and,
hence, repealed and typically referred back taQbencil of State for
reconsideration. This was the case concerningtda.si

Reasons for revocation included i.a. insufficiasiéstific information about the
habitat types or species hosted by the site orimggdbservations of relevant bird
speciedand impairment of the habitat through e.g. ditghingging or soil
excavation, if the relevant part could feasiblydedineated out of the boundaries
of the site without compromising the integrity bétsite. Moreover, the decision
was considered to be contrary to law, if a largece of forestland or mineral soil
had been included in a site designated to consearsh habitats or if a built-up
real estate was included in the site even thouglother comparable real estates
had not been included in the sltBrom the opposite point of view, the decision
was found illegal also in some cases, where thedesignation or dropping out
of a site or a part thereof had not been basedtual scientific or ornithological
criteria (e.g. in order to facilitate future miniog military activities).

The basic proposal has later on been amended &g tlecisions of the Council of
State, viz. 8.5.2002, 22.1.2004 and 2.6.2005.

The amendment of 2002 concerned 289 new or enlaitesd The Supreme
Administrative Court recorded 63 appeals challeggire designation or non-
designation of some 60 sites. The majority wereeafgppof NGOs requiring
designation of certain IBA areas but quite a nundfehese appeals were
declared inadmissible because the Council of Siatenot, in effect, taken a
stand to these questions in its decision. In otleds, even if the network was

% See also Pekka Vihervuori, Finland, Environmehgal — Suppl. 42 (2003), International
Encyclopaedia of Laws, at 375.

% See e.g. SAC 2000:40 (case Vaarunvuoret) and $80:23 (case Saimaa ringed seal habitats).
* Cf. SAC 2000:41 (case Preiviikinlahti), where tksult was the opposite because the site had
been delineated so that minor built-up areas werleded in the area. In other words, in was not
found illegal to delimit a site coherently so that“holes” were left inside the uniform boundaries
of the site, even if no habitat types or habitdtsp@cies deserving protection obviously could be
found in the courtyard of a summer cottage or finagina for small boats. See also the definition
of sitein the Habitats Directive (Article 1, subparagrgpand SAC 2000:44.

® E.g. SAC 2000:42 (case Vattajanniemi).



amended, it had not been decided that e.g. IBAsamealld not eventually be
included in the network later on. The other appeaee disallowed, excluding
one appeal of an NGO and one appeal of a landowagst on, the latter case led
to reducing of the site by some seven hectarestattereconsideration by the
Council of State.

The amendment of 2004 contained 36 sites, whiclblead referred back to the
Council of State by the Supreme Administrative €au2000 (6 sites had been
resolved already in the amendment of 2002). Thee®up Administrative Court
registered 24 appeals concerning 10 sites. Theaégppere either dismissed or
disallowed.

The latest amendment of 2005 covered 44 new prop®€ss and the
enlargement of 8 existing SCls, two of which werrtha same time enlargements
of SPAs (in all, 2 673 hectares). The decision aieant classification of 14 new
SPAs covering 220 564 hectares. The Supreme Adimaitiie Court registered

17 appeals concerning 8 sites. The appeals arengeatithe Supreme
Administrative Court.

B. Conservational status of Natura 2000 sites

8. Status of Natura 2000 sites. Do Natura 200Gssateo have the status of nature
reserves, national parks or other nature protectweas?

The vast majority (97 per cent) of Natura 2000ssére included in nature
conservation areas, founded previously by natiantd and decisions, or in the
national nature conservation programmes or aresegied by other national
measures (e.g. the Wilderness Act, the Outdoordéion Act and planning
under the Land Use and Building Act). Almost hdlftee total area of the
network will be finally implemented as protecteéas in accordance with the
Nature Conservation Act.

9. Protection of Natura 2000 sites. How has Artiglef the Habitats Directive
been transposed into national law in your countBy?special national law
implementing the Directive, by other national laic. How is the protection of
Natura 2000 sites safeguarded? Are there site-fipananagement plans or
other rules of conduct regulating activities witltire sites?

Article 6, paragraphs 3 and 4 have been transposedational law in the Nature
Conservation Act (1096/1996). Sections 65 and 8B@fAct read as follows

“Section 65. Assessment of Projects and Plaasproject or plan, either
individually or in combination with other projeats plans, is likely to have a
significant adverse effect on ecological values{iie purpose of protecting of
which a site has been included in, or proposedbylouncil of State for

® About the system see e.g. Vihervuori 2003, at 378B-



inclusion in, the Natura 2000 network, the projegfanner or implementer is
required to conduct an appropriate assessmerd mhgact. The same shall
correspondingly apply to any project or plan owgdite site, which is liable to
have a significantly harmful impact on the sitee ®#ssessment of impact can also
be conducted as a part of the assessment procgescabed in chapter 2 of the
Act on Environmental Impact Assessment Proced88/(994)’

The authority in charge of granting the permigpproving the plan shall see
that the assessment referred to in subsectioedrigd out. The authority shall
thereafter request an opinion from the Regionalienment Centre and the
authority in charge of the site in question. If Erevironment Centre itself is the
implementer of the project, an opinion shall beuested from the Ministry of the
Environment. The opinion shall be given withoutagelwithin six months at the
latest.

An authority notified in due procedure, as prigsx by act or decree, of a
project or plan referred to in subsection 1, stedé steps within its jurisdiction to
suspend the implementation of the project or plai the assessment described
in subsection 1 is carried out and the opinionsrrefl to in subsection 2 have
been submitted. The authority shall also notify Regional Environment Centre
of the matter at a sufficiently early stage for Reggional Environment Centre to
take any necessary action.”

“Section 66. Granting of Permits and Adoption andfRRation of PlansNo
authority is empowered to grant a permit for thelementation of a project, or to
adopt or ratify a project or a plan, if the assessnprocedure or the requested
opinion referred to in section 65, subsectionsd Znndicates that the project or
the plan at issue has a significant adverse efieeicological values, for the
purpose of protecting of which a site has beerugdl in, or proposed by the
Council of State for inclusion in, the Natura 2G@9work.

Without prejudice to the provisions of subseattlg a permit can be granted and
a plan can be adopted or ratified if the Councibtdte decides that the project or
the plan must, in the absence of alternative smigtibe carried out for imperative
reasons of overriding public interest.

Where a site hosts a priority natural habitpetyeferred to in Annex |, or a
priority species referred to in Annex Il, of thebitats Directive, a further
precondition for granting a permit or adopting atifiying a plan is that a reason
relating to human health or public safety, or tadfecial consequences of primary
importance for the environment, or any other impegeareason of overriding
public interest so demands. In the latter casepamon shall be requested from
the Commission.”

In section 67 of the Nature Conservation Act, thesibility of intervention of the
Commission (see Article 5 of the Habitats Direc}ilias been taken into
consideration by prescribing that sections 65 @hdill correspondingly apply
to a site which the Commission has reported agjh@nder consideration for
inclusion in the Natura 2000 network. Corresponlyinghould the Commission

It may be mentioned that the wording of paragrapéas amended by Act 553/2004, which was
linked to the decision of the European Court ofidash case C-407/03, Commission v. Finland.



reject a site proposed as an SCI the provisiossdtions 65 and 66 no longer
apply.

One more provision of the Act should be presentzé,mamely section 69,
subsection 2, which deals with compensation foerlatation of the network:

“If a protection order on a Natura 2000 site igelf, or the provisions on its
protection weakened, or an authority has granteermit or adopted or ratified a
plan under section 66, subsection 2 or 3, and ¢kesihn leads to deterioration or
the overall coherence of the Natura 2000 netwoiksaratural values, the
Ministry of the Environment shall take immediat¢i@c to compensate for said
deterioration.”

As far as paragraphs 3 and 4 of Article 6 are corezk the Finnish
implementation seems to be adequate, insofar 8s0did and 66 are interpreted in
the light of the Habitats Directive and precedaitie European Court of
Justice. In principle, however, a general ban dardwation of the ecological
values of Natura sites is missing. Sections 656éndre tightly linked to permit
procedures etc. but where a project, activity anphay legally be carried out
without a permit or adoption of a plan, the saictises do not apply, either. In
practice, almost all relevant activities requingeamit, which means that the
system is, in effect and despite the lack of a germEn on deteriorating natural
values of Natura 2000 sites, almost watertight. &defects and problems are
referred to in 10., below.

With regard to provisions in paragraphs 1 and Artitle 6, the implementation
is, however, far from satisfactory. Section 68w Nature Conservation Act
deals with implementation of the Natura 2000 nekwor

“A site included in the Natura 2000 network shaldrotected in a manner
complying with its conservation objectives withalglay and within six years of
the Commission or Council having approved it ageacs Community interest. A
bird sanctuary referred to in section 64, paragfgubparagraph 1 (see 10.
below), shall nevertheless be placed under proteathmediately after the
Commission has been notified of the site.”

The provision refers to Article 4, paragraph 4thef Habitats Directive, but in a
way also to Article 6, paragraph 1, of the Direetitiowever, outside the frame of
the Nature Conservation Act, any provisions enghbdiatisfactory conservation
measures presupposed in Article 6, paragraphthedDirective are missing. Let
us take an example. In the decisions of the Cowh@tate it has been, as
guidance for landowners and environmental auttesiindicated that the
protection of the site shall be implemented, fatamce, pursuant to the Soil
Excavation Act, the Forest Act or the Water Actphactice, however, these Acts
do not contain any mechanisms whatsoever to estabéicessary conservation
measures. The Acts cannot guarantee that necessasgrvation measures under
Article 6, paragraph 1, will take place, but orthat significant harmful impacts



referred to in paragraphs 3 and 4 are assessedsnadule, abated. It might be
said that the system is, at least outside the re&bime Nature Conservation Act,
based only on mechanisms safeguarding the integfritye site against harmful
effects caused by plans or projects presuppospegrait or an approval, but
necessary conservation measures, including managghaas etc., have been
neglected in the Finnish legislation.

As far as Atrticle 6, paragraph 2, of the Habitat®E€tive is concerned, no explicit
provisions to transpose it as such into natiorgiklation can be traced.

If the protection of the site is based on the messsprovided in the Nature
Conservation Act, management plans can accordiggeétion 19 of the Act be
drafted and ratified for different types of natueserves. In practice, management
plans have been drafted for certain Natura 20@8 sk.g. for the Vattajanniemi
Natura 2000 site, which to a large part is a nmyitaaining area, 0,9 million euro
has been budgeted for drafting a management pla@dds. The purpose of the
management plan is to coordinate the demands aargiuse, nature
conservation and recreational use. Also damaged fiwumations will be
restored, old pastures will be returned to theginal shape and recreational use
will be directed to suitable locations. The projeas been financed by EU Life
Nature programme. The Ministry of Defence is tam@é extent in charge of the
national budget share of the project.

10. Coverage of implementation. Do national ackang and other rules
implement the Habitats Directive fully? Are theypds of enterprises, impacts on
nature or licensing procedures where the requiretsi@nthe Directive are not
altogether taken into account?

According to section 3 of the Nature Conservatian, #he Act transposes into
Finnish law the Habitats Directive and the Birdsdative, excluding certain
species specified in the Hunting Act.

As regards to the Natura 2000 network, the Actaiosta chapter (Ch. 10)
including specific provisions on the EU Natura 2@@@work. The chapter
includes sections 64-69, which have been refeoadbove in 9, except section
64, which subsections 1 and 2 read as follows:

“Section 64. The Natura 2000 netwoilhe European Union’s Natura 2000
network in Finland consist of:
1) bird sanctuaries of which the European Union Corsiorshas been
notified pursuant to the provisions of the Birdsdative; and
2) sites deemed by the Commission or the Council id Gommunity
interest pursuant to the provisions of the Habifitsctive.

What is provided in section 8 concerning thdtarg and adoption of a nature
conservation programme shall correspondingly a@syappropriate, to the
drafting of a proposal for sites to be includedhiea Natura 2000 network. Parties
affected by the decision shall be given an oppdtun state their opinion after a



public announcement is posted on the municipatedipard, as stipulated in the
Public Announcements Act. The public shall be faaved of the announcement
well in advance in at least one newspaper of génecalation within the locality
concerned. The State shall cover the cost for pasinouncements. Information
on the proposal must be made available in the npality concerned for the
duration that the announcement is posted on theapahnotice board.”

In the Natura 2000 decisions by the Supreme Adinatise Court it has been
declared that by section 64 of the Nature Consenvact the Habitats Directive
(and the Birds Directive correspondingly, whererappate) has been transposed
into national law with regard to the national preglb It means that the criteria for
proposing SCls and classifying SPAs can be dirdathyl solely) found in

relevant provisions of the Directives, i.e. espigcidrticles 4 and 5 and Annex I
of the Habitats Directive and Article 4 of the BirBirective®

Implementation of provisions found in Article 6 (elso Article 7 concerning
SPAS) has been described above in 9. The basitcehung is that safeguarding
of the integrity of the site — especially if theofction measures are not based on
the Nature Conservation Act, but the Soil Excavaef\at, the Forest Act or the
Water Act — relies only on permit or planning prdgees. If an activity may take
place without a permit etc., the safeguarding meisinas provided for in sections
65 and 66 of the Nature Conservation Act do notyafspinor activities outside
planned areas, such as building of a road on @vendand or soil excavation to
household purposes).

An example may clarify perhaps the most relevaatfical problem. Suppose a
Natura 2000 site, or more likely a part thereofiolihis “protected” according to
the Forest Act. Under this Act, no permit is regdifor normal logging
operations, which may be carried out after notiyihe Regional Forest Centre at
least 14 days before the operation in question ¢sbd® 000 logging notifications
are made annually, which may explain why a perggtesm has not been
stipulated). In principle, the assessment provideskction 65 of the Nature
Conservation Act is necessary but even if the F@estre found that natural
values protected by Natura 2000 were to be endadg#re Forest Act does not,
at least explicitly, provide any mechanism to preéwbe operation. Section 66 of
the Nature Conservation Act does not apply, becaaggermit granting or plan
adoption can take place within the system of the$toAct. In practice, the Forest
Centre would probably, if it notices a probableedieration of ecological values
in advance, consult the Regional Environmental f@emthich could impose a
temporary injunction on the basis of section 5thefNature Conservation Act.
This, in turn, would lead to protection of the spatler the instruments of the
Nature Conservation Act, i.e. a more stringentgoon regime than was
originally intended.

Given that safeguarding mechanisms are structupakgd on existing permit
systems throughout the legislation (outside thaia€Conservation Act), no

8 See e.g. SAC 2000:40-44.
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instrument has been provided for situations wheigtiag land use within or in
the vicinity of a Natura 2000 site would hazard site”s integrity, unless a
change in the existing land use launches an oligé&d apply for a permit or for
the adoption of a plan. Hence, Article 6, paragrapbf the Habitats Directive has
not been duly implementetin practice, of course, the threshold to applysfor
permit is interpreted to be lower in cases, whageificant ecological values are
at stake.

11. Assessment of impacts. Which authority decdesghether an assessment is
to be made or not? If harmful effects on a Natud@@site are probable, which
party is responsible for assessing the impacts:lidapt, Environmental

authority, Licensing authority, etc? How is the apriateness of the assessment
ascertained? If the applicant is required to assegsacts, does he/she have
access to the data that prompted the inclusioh®farea into a Natura 2000 site?

Any authority dealing with a permit applicationamatter concerning approval
of a plan is obliged to ascertain that an apprépaasessment is conducted (see
section 65 of the Nature Conservation Act, refetcedbove in 9.). The relevant
authorities are municipal and State authoritiedifidrent levels, handling
different types of matters (e.g. municipal counajgproving plans, municipal
boards issuing building permits, Environmental HeAgencies granting water
management permits and certain environmental pgrivitmention just a few). In
the last instance it is up to the Supreme Admiaiste Court to decide how this
section shall be interpreted.

This implies that there is no competent authoritigich in advance, irrespective

of a concrete permit application, could define vleetan assessment should be
conducted or not. In practice, however, the opiiba Regional Environment
Centre has a considerable guiding importance byttbe authority responsible

for granting a permit can in a legally effectiveywasolve whether the assessment
threshold will be exceeded.

However, in projects to which an environmental igtp@ssessment procedure
shall be applied according to the Act on Environtaklmpact Assessment
Procedur® it may be clear from the beginning that an assessshall be carried
out (list of projects having significant adverse&ieonmental impacts in the
Decree on Environmental Impact Assessment Procedased on Annex | of the
EIA Directive). If a project or a plan to which theandatory EIA Procedure shall
be applied (e.g. large-scale industrial plants,amedys and large mining
projects) will be located inside or in the vicindya Natura 2000 site, the
assessment provided for in Article 6, paragrapdf 87e Habitats Directive shall

° See e.g. Kari Kuusiniemi, Biodiversiteetin suojilwikeusjarjestyksen ristiriidat, Oikeustiede-
Jurisprudentia 2001, pp 156-306, at pp 180-184 fuittmer references (with an English
Summary: Protection of Biological Diversity and @@ulictions within the Legal Order, pp 305-
306).The situation is may be changed in connection thighimplementation of the Environmental
Liability Directive.

% This Act has been enacted (and amended) to tramspe£C EIA Directive and its
Amendments into Finnish law.
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be conducted as a part of the EIA procedure (se@®re5, subsectionih fing,
of the Nature Conservation Act).

The developer or the implementer of the plan ipaasible for the assessment. In
practice, there are several consulting companiesi@@xpertise in conducting
the assessment. The authority responsible forigatite permit or adopting the
plan shall see that an appropriate assessmenekaschrried out before the
permit application or adoption of the plan may lkeided.The authority shall
thereafter request an opinion from the Regionalienment Centre and the
authority in charge of the site in question. Thenimm shall be given without
delay, within six months at the latest (see sedidnsubsection 2, of the Nature
Conservation Act).

If no assessment has taken place or the assesisniemid dissatisfactory, the
authority is not empowered to grant a permit ornpa@oplan (section 66 of the
Nature Conservation Act). If the assessment, ajhmecessary, has not been
carried out, an authority notified of a projectptain referred to in paragraph 1
(e.g. logging on a Natura 2000 site), shall takestvithin its jurisdiction to
suspend the implementation of the project or plai the assessment described
in section 65, subsection 1, is carried out andthrions referred to in
subsection 2 have been submitted. The authority allsa notify the Regional
Environment Centre of the matter at a sufficieetdyly stage for the Centre to
take any necessary action (section 65, subsectiofitBe Act). If a Court finds
that a necessary assessment has not been carti¢ideodecision of the authority
shall naturally be repealed.

The public has, with only rare exceptions and withaeing obliged to express
any specific reason, access to the scientific aatach has prompted the inclusion
of the site into network Natura 2000. Accordindghe Finnish Constitution
(731/1999), section 12, subsection 2, the docunsmther records in the
possession of the authorities shall be in the pudimain, unless access to them
has for unavoidable reasons been specificallyicéstr by an Act. Everyone shall
have the right to access to information in a doauroe record in the public
domain. This right has been proclaimed also inAbtieon the Openness of
Government Activities (621/1999), which also inasdertain exceptions
concerning access to documents (e.g. official desuscontaining information
of endangered animal or plant species or the pioteof important natural
habitat, if access would compromise the proteabiotiie species or the habitat;
section 24, subsection 1, point 14). In practicehould be clear that a developer
or plan implementer is entitled to have accesdl tel@vant information at least in
capacity of a party (see section 11, subsectiointiecAct).

How is assessment of impacts caused by projegigns in combination with
other projects or plans safeguarded?

In section 65, subsection 1, of the Nature Consienva\ct it is explicitly enacted
that obligation to assess impacts concerns notaplyject or a plan as such but
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its impacts in combination with other projects tans. Hence, the law is clear but
the practice may be more multi-layered.

E.g. concerning the new port of Helsinki, Port Vams, situated in close vicinity
of a Natura 2000 site (SPA and SCI), the assesswantonducted before the
approval and confirmation of the regional plan, wehiie port including road and
rail connections had been reserved (see SAC 2002ed@w in 12.). Later on the
Supreme Administrative Court has resolved appagsat some 20 decisions
linked to the Vuosaari project (detailed plan, eliéint water management permits
including e.g. dredging and constructing a bridg®ss the Natura 2000 site,
environmental permit, expropriation of railway arapproval of a road plan, etc.).

In case SAC 2004:26 (master plan for south-eagi@rnof VVantaa, including road
and rail connections for Port Vuosaatri) it was, ickaimed by the appellants that a
draft mall project which was simultaneously und@nping in the vicinity of the
Natura 2000 site should have been taken into ceraidn in the impact
assessment according to Article 6 of the Habitatsdilve and section 65 of the
Nature Conservation Act. The Supreme Administra@eeirt referred to Article

6, paragraphs 2, 3 and 4, of the Habitats Direcivito the Commission
guidelines concerning protection and managemeN&atdra 2000 sites and
emphasised that the assessment procedure haddréed out already before the
confirmation of the regional plan. The Court reabthat draft plans concerning
a mall in the neighbourhood of one (other) pathefsite (consisting of four
parts) did not constitute an actually proposedqmtoplan presupposed in Article 6
and the Commission guidelines, which should hawntaken into consideration
when the confirmation of the regional plan was hesa.

C. Case examples of how possible impacts on Natur@ 200
areas are taken into account in the licensing phaoee

12. Examples of licensing decisions regarding pig®utside or inside Natura
2000 sites, where
» Assessment of impacts was not deemed necessary

In case SAC 2001:67, the Ministry of the Environiiead not confirmed a
regional plan adopted on"IBovember 1998 as regards a public road
delineation crossing a Natura 2000 site. No speuifpact assessment
according to section 65 of the Nature Conservatichhad been conductéd.
The Supreme Administrative Court repealed the Mipis decision and
referred the case back to the Ministry for recomsation. The Court noted that
the Natura 2000 site in question comprised onlythter area representing
natural habitat type 3210 (Fennoscandian naturafs) and that the
protection of the site would, according to the Golof State”s Natura 2000
proposal, be based on the Water Act. A road plandegn approved

| e. before the national Natura 2000 network psapbad been drafted.
12 Because the Act entered into force 1.1.1997!
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previously, and the Water Court (nowadays: Envirental Permit Agency)
had issued a permit to construct a bridge acrassvkr and rapids. The
assessment of values of nature made in connecttbrtive road plan
indicated that the bridge would not reduce therbied area. Because the
habitat type in question was not touched and highataspecies typical for the
natural habitat type not were reduced and becaggecsdeterioration
(spoiling of the landscape) did not have legalvahee the Court found that
there was no obligation for a specific Natura assest.

This implies that the Court considered the dutggsess impacts strictly,
taking into account only the conservation objediy@& the relevant part) of
the site. Although aesthetic deterioration wasrat@vant when Natura
provisions were at stake, the Ministry could, ofis®, pursuant to relevant
provisions concerning regional plan in the Buildihet, have rejected the plan
e.g. on the basis of deterioration of the landscHp&vever, the Court could
only take a stand on the obligation for assessimehis context. Moreover,
the facts of the case reduced the real relevancerdirmation of the regional
plan: the road plan had been approved previouslyagpermit for the
construction of the bridge had been granted; betistbns had gained legal
force.

One other example was SAC 1.11.2001 nr 2701 (skfatate}®. A detailed
shore area plan included three islands within aufda2000 site and a
mainland area adjacent to the site. New builditgsdiad been assigned on
one of the islands and on the mainland. The Sup/singnistrative Court
stated that the site was a sea protection area 006 hectares representing 12
natural habitat types and being a habitat of 2d gjprecies (Annex | of the
Birds Directive) and several migratory birds. Aatiog to a report on the
area’s natural values, which was included in the pécords, there was
possibly a small narrow bay (flad, a coastal lagaoithe plan area, but no
other natural habitats or habitats of species. émeitation of the site’s
protection would be based on the Water Act. Bugdaativity enabled by the
approval of the plan did not as such affect thaustaf the flad. Land use
allotted in the plan was not likely to have a siigaint adverse impact on
natural values to be protected at the site.

There are several unpublished decisions by theeBugwAdministrative Court,
where the Natura assessment has been discussiedibdiinnecessary.In

13 There are two types of published precedents oBtipreme Administrative Court: most

important yearbook decisions and less importanttskéerates. However, the vast majority (on an
average some 97 per cent) of the decisions of thetCemain unpublished.

14 E.g.in SAC 1.12.2005 nr 3220 one dissenting jadtiad the opinion that an assessment should
have been carried out before a municipal master goa&ering shore areas could be adopted. There
was a reservation for wind power plants on an amayhich there were already four wind power
plants. These plants had been built previously a@egito valid permits. The majority of the

Court found the area reservation declaratory, hagtan did not enable building of more plants
without a more detailed planning decision. In SAC62005 nr 1625, the Court upheld the
decisions of lower instances, which had regardatiiihilding of a small jetty did not presuppose
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SAC 14.2.2005 nr 291, the Ministry of Trade andustdy had given a mine
patent order against which the Regional Environn@aritre lodged an appeal.
The mining company had carried out an assessmahtha Ministry had
requested the opinion of the Environment Centre ddmpany had
supplemented the assessment in all respects iadigathe opinion, and
therefore the Ministry had found it unnecessaretpuest a further opinion of
the Centre. On the basis of the assessment, tfecpweas not deemed to have
adverse impacts on a Natura site located in thghbeurhood of the mine
patent area. The Court shared the view of the Minreasoning that the
decision was not illegal even if the Ministry didtmequest the opinion of the
Environmental Centre according to section 65, sttiwe 2, of the Nature
Conservation Act, because on the basis of the sapgitary information it
could be seen that the preconditions for obligatioconduct an assessment
did not exist (section 65, subsection 1, of the) Act

Actually, in quite a few cases an initial assesdrhas been done, indicating
that no legal obligation to carry out an officiakcion 65-assessment exists.
But on the contrary, if no assessment has beeructed! the precautionary
principle expressed e.g. by the European Countistick in Dutch Cockles
case (C-127/02, at 39-45), will prevent grantirgeamit unless it can be
excluded, on the basis of objective informatiomt tine project will have a
significant effect on the site’s conservation otiyes, either individually or in
combination with other plans or projects.

In some cases the Supreme Administrative Courfdasd that an assessment
should have been carried out, and, because ohigeasgsessment, it has
repealed a decision. Let us take two fresh exangilése precedents of the
Court®

In SAC 2005:42, the Ministry of Trade and Indugiad issued a permit
according to the Mining Act to investigate an afBae area in question was
situated within the boundaries of an SCI (KirkkomaiArchipelago) but
actual investigating area had not been includebenvast site. Taking into
consideration of the location of the investigatawea in the immediate
neighbourhood of the Natura site, the Court reagdinat the Ministry had not
had enough information to determine whether anssssent provided in
section 65 of the Nature Conservation Act shoulkeHzeen conducted. The

conducting of a Natura 2000 impact assessmentaddition to these, e.g. in SAC 2006:35 the
Environmental Permit Agency found that installatajra sewer pipeline under a river bed, which
had been included in network Natura 2000 e.g. bidtaf a mollusc specietfiio crassusdid

not presuppose a section 65-assessment. In italapgbe Supreme Administrative Court the
Regional Environment Centre claimed only that aniieof the Centre pursuant to section 49 of
the Nature Conservation Act (concerning speciestioreed in Annex IV(a) of the Habitats
Directive) should have been applied for the profeet not only a permit according to the Water
Act).

15 In this context it may be mentioned that in SAG.8002 nr 495 (short referate) it was held that
also a master plan without formal legal effects tealse considered as a plan indicated in sections
65 and 66 of the Nature Conservation Act.
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Court referred to the precautionary principle, viahéccording to the judicature
of the European Court of Justice had to be takenaocount in interpreting
Article 6, paragraph 3, of the Habitats Directive.

In SAC 2005:69, the municipal council had adoptettiled shore area plan
covering 45 hectares of land on an island in Lakien8a. The plan area was
included in a Natura 2000 site as a habitat ofi@ipy species found only in
Finland, lake Saimaa ringed sel@hfca hispida Saimen$idn the plan, 12
building lots were assigned on the shore areaeoisiand, which was situated
in the middle of a breeding area of seals. The fda2000 site in question had
been evaluated to be the habitat of 18-26 seatspiasing some nine per cent
of the whole seal population. No assessment agugtdi section 65 of the
Nature Conservation Act had been made. The Supheimenistrative Court
repealed the decisions of the Administrative Cauad the municipal council.
Land use indicated in the plan, evaluated als@mkgnation with existing
summer cottages around the area, would probably &aignificant adverse
effect on natural values, for the purpose of pitatgoof which the site had
been included in the network.

* Impacts were assessed but not deemed adverseady thitentegrity of the
site concerned

The best-known and probably most contentious datiilling into this
category concerns the Port Vuosaari in Easternitde|svithin the borders of
the City. The port in in close vicinity of the Na&usite FI0100065

(Mustavuori Herb-rich Forest and Ostersundom WaterHabitats). The site
(SCI and SPA) consists of four separate areasrdilveay connection to the
port will cross one part of the Natura 2000 siteadsridge over its narrowest
point (less than 100 metres, crossing the veryomalray of Porvarinlahti).

The other three parts, consisting mainly of wateaand wetlands, are further
away, two-three kilometres as a maximum, from tog.P

The first and decisive case in the extensive sefieappeals was SAC
2002:48, where the Supreme Administrative Courthenbasis of impact
assessment and several expert opinions, foundhiagiort including its road
and rail connections would impair the ecologicdlea of the site. However, a
closer evaluation of those bird species and hatyipegs, for the protection of
which the site had been included in the networlppsal, showed that no
significant adverse effects to the conservatiorabjes of the site would
result. The decision of the Ministry of the Envinoent to confirm the regional
plan was upheld.

Space does not allow us to analyse the extensigetsic data provided in the
assessment procedure and opinions requested. Edheaxperts took
strongly opposing views concerning the relevandaefimpacts. However,
the Court which referred to e.g. Article 6 of thalitats Directive (indirect
effect on the interpretation of national rules) #imel Commissions
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guidelines®, was convinced that noise effects from the propqeet and a
railway bridge to be constructed to cross one mapart of the site would not
significantly adversely affect the integrity of teie. There were no habitats of
rare bird species in the neighbourhood of the mdrisridge and this part of
the site was not among the most important for tiséegtion of the bird

species affected directly by the construction. E¥éme Court analysed the
impacts specifically concerning every relevant gggeand habitats, it
emphasised that applying of section 66, subsedtiaf the Nature
Conservation Act (so-called ban on deterioratioesppposed a coherent
evaluation of the impact on the relevant habitats.

Case SAC 2006:3 concerned dredging in order totaiaia fairway. The
Water Court had in 1990 issued a permit for dreglgie passage from a boat
marina, situated by the river, through a sea bag. @roject was not
implemented while the permit was in force and, leeacrenewed permit was
applied for. Permit was granted, but the decisias appealed to the Supreme
Administrative Court. Meanwhile, the bay had besriuded in network
Natura 2000 as an SPA and, the Court thereforalegp¢he decision in 2000
and the case was referred back to the permit atytHor reconsideration. A
Natura 2000 impact assessment was conducted, amditinstry of the
Environment’, in its opinion, regarded the dredging itself ather harmless
but maintained that the ensuing increase of ba#tdmwould significantly
impair the ornithological value of the site. Howewbhe detriment caused by
the traffic could be reduced by bans and restnstion boat traffic during
spring migration and nesting season. The Courtldigad appeals lodged by
two real estate owners and two NGOs, but it addetksestrictive provisions
to the permit. The project shall be carried outveen £' November and 31
March. The works must not be executed unless abadraffic on the Natura
2000 site (water area) will be in force untif"Blay. Also certain existing
restrictions on boat traffic on the bay shall bptka force. Under these
circumstances the project including dredging ofemxg passage (some 25 000
cubic metres, approximately three kilometres) watsfound to have any
significant harmful impacts on the relevant natwalies®

* Impacts were assessed and deemed significant

There are only exceptional cases falling into taiegory. Obviously, if the
assessment shows significant adverse impact ototigervation objectives of

16 “Managing Natura 2000 sites. The provisions oidet6 of the "Habitats™ Directive

92/43/EEC, April 2000” and “Assessment of plans arajgets significantly affecting Natura

2000 sites. Methodological guidance on the prowsiof Article 6(3) and (4) of the Habitats
Directive 92/43/EEC, November 2001".

" The opinion was requested from the Ministry, beeahs Regional Environment Centre had
been supporting the project (see section 65, stibae?, of the Nature Conservation Act).

8 There are also other decisions of the Supreme Asltritive Court where restricting conditions
in the permit have guaranteed that no significairease impact will result (see e.g. SAC 2005:57
concerning permit for a large-scale ground wattakia project and SAC 2004:52 concerning
permit for exploring possibilities for producingificial ground water).



17

the site, the developer is likely to change thggamtdbecause the threshold to
grant an exemption is so high. However, it may leapihat the authority
granting a permit or adopting a plan may on theshafsthe assessment and
opinions requested conclude that no significaneesky effects are likely. Still,
the Court may have the opposite view.

One example concerns the very site to host thersixcuof this EUFJE
Conference. In SAC 3.1.2005 nr 1, the municipahoithad, on the
application of landowners, approved a detailed plathe shores of three
small lakes inside the Natura 2000 $iteuksio The plan included i.a.12 new
and one existing summer cottage sites. The Regiemaronment Centre
lodged an appeal against the decision, which wasated by the
Administrative Court. The Supreme Administrativeu@talisallowed the
landowners” appeal and upheld the resolution oAtheinistrative Court.
According to the Supreme Administrative Court, phen area was an integral
part of the ecological totality in the wildernesiselNuuksio lake and
highlands area. Taking also into account the evidensequences of building
activity in accordance with the plan, the Courtrfduhat the assessment and
opinion procedure provided for in section 65 of Neure Conservation Act
showed that the plan would have a significant aglvy@npact on conservation
objectives of the site. Hence, pursuant to se@trsubsection 1, of the
Nature Conservation Act the decision to adopt the pad been illegal.

13. Relevance of Community decisions. What kimfloence has the
judicature of the ECJ had on national decisiong.(éhe precautionary
principle). Relevance of the Commission guidelmes$/anaging Natura 2000
sites?

The precautionary principle proclaimed e.g. inabeve-mentioned Dutch
Cockles case was referred to in case SAC 2005bk/éin 12.). Community
guidelines have been referred to as legally relenwaterial e.g. in certain
cases concerning Port Vuosaari (above in 12.).

As a rule, at least the majority of permit autties't and all administrative
Courts follow the precedents of the European Coludtstice and look for
assistance at the Commission guidelines, too.

14. Examples of licensing decisions concerning etiems from the protection
(Article 6 paragraph 4)
* Which authority decides on exemptions and whichaity on appeals?

The Council of State decides on exemptions (abbmipteconditions see
section 66 of the Nature Conservation Act, abov@ )nAppeals against its

19 Maybe the expertise in small municipalities (there more than 400 units of local government
in Finland) does not cover nuances of EC Law. Howedmanost cases expert authorities at State
level take part in the procedures in one way otlarowhich enables a correct application of EC
Law.
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decision shall be lodged in the Supreme AdminiseaCourt. The appeal
may only be founded on the illegality of the demisi

* Have exemptions been applied for and have they dpearned?
No affirmative decisions have been made.

The Council of State had one application pendimgfjcnation of the
regional plan for Vuosaari Port), but the CountiBtate rejected the
application as unnecessary, because it foundhbaadsessment procedure
and the requested opinions indicated that the \ptard not have a significant
adverse effect on the natural values, which had Heebasis for inclusion of
the site in the network Natura 2000.

The Supreme Administrative Court (SAC 20.12.2008307) held that the
system pursuant to sections 65 and 66 of the N&anservation Act did not
allow the Council of State to define whether annepon is necessary or not.
The authorities responsible for the adoption andiocoation of the regional
plan shallprima facieresolve whether an exemption is necessary or not.
Hence, the Court did not decide the material issulkis context but later on,
as the appeals lodged against the ratificatioh@fé¢gional plan were
resolved (SAC 2002:48, above in 12.).

* Grounds for refuting and allowing an exemptionéattative solutions,
imperative reasons of overriding public interegsiroons of the
Commission)

See the previous answer.

The Council of State (decision 13.10.2005 nr YM@/2D04) has rejected one
application. A water services company owned joibfya municipality and
industrial companies had applied for a permit adicwy to the Water Act in
order to turn a fresh water basin (144 hectargsyiof which was an SPA)
back into a sea bay. Having received a negativei@piconcerning the project
from the Regional Environment Centre, the EnvirontaePermit Agency
offered the company an opportunity to apply foeaemption on the basis of
sections 65 and 66 of the Nature Conservation Act.

The Council of State stated that the threshold éirafve reasons of
overriding public interest) provided in section f@yragraph 2, of the Nature
Conservation Act, had been set high. The Councitate noted that in
Finland no case concerning said exemption had tessived before. In other
Member States projects, which have been consideregtet similar
preconditions have been necessary for the infretsire! of the society, such as
motorways, railways or ports. Economic consequefaesater services,
which would result from non-implementation of theject would have only
local relevance and be rather modest. Hence, geopditions were not met.



* In case an exemption has been granted, how hasdheed loss to
protected values of nature been re-compensated?hdevihe
Commission reacted?

See the previous answer. About the law, see se@fipaubsection 2, of the
Nature Conservation Act, above in 9.
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