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Legal Framework

1. How is the EIA Directive (Directive 2011/92/EWbansposed in your countryPlease pro-
vide a list of your national pieces of legislatidgransposing the EIA Directive.

Environmental policy in Belgium falls largely withthe remit of the three autonomous regions: the
Flemish Region, the Walloon Region and the BrusSalgital Region. This is particularly the case
for environmental protectioandnature conservatiofArt. 6(1), Ill, of the Special Act of 8 August
1980 on institutional reform)As a result, three different regional legislasi@xist in the field that
constitutes the subject of the annual EUFJE conéerén Budapest. In addition, the regions have
no authority over the Belgian maritime areas andniaclear projects. The implementation of the
EIA Directive in the maritime areas and for nuclpasjects is the responsibility of the federal gov-
ernment. This means that, in total, 4 differens sd@tregulations apply in Belgium with respect to
EIA.

The main pieces of legislation are:

a) Flemish Region:

- Decree of 5 April 1995 Koudende algemene bepalingen inzake milieube(emhtaining
general provisions concerning environmental policy) Title IV “Milieu-effect en
veiligheidsrapportage(Environmental Assessment and Safety Reportirg)n particular,
Chapters | (general provisions), 1l (EIA) and {@Quality assurance);

- Executive Order of the Flemish Government of 10 ddeiger 2004 loudende vaststelling
van de categorieén van projecten onderworpen adieueifectrapportagé(concerning the
categories of projects subject to EIA);

- Various provisions in the regulations concerningiemmental and building permits.

b) Walloon Regioh

- Decree of 11 September 1988rganisant I'évaluation des incidences sur I'enmitement
dans la Région wallonne (organising EIA in the Walloon Region)

- Walloon Environmental Code — Part V- Chapter IBysteme d’évaluations des incidences
de projet sur I'environnement (EIA) + Partie réglementaire — Part V- Chapliér

- Executive Order of the Walloon Government of 4 yR002 «arrétant la liste des projets

1 E. DE PUE, L. LAVRYSEN & P. STRYCKERSVlilieuzakboekje 2014Nolters Kluwer Belgium, Mechelen, p. 20-
27.

2 We will not discuss the particular — an meanwhiaulled — system of “ regional permits” (DAR); seethis issue L.
LAVRYSEN, EUFJE 2013 Vienna Conference — Report on Belgiwww.eufje.org p. 2-3.
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soumis a étude d'incidences et des installatiossttités classées (list of projects subject
to EIA and environmental permit or notification)

c) Brussels Capital Region

- Ordinance of 5 June 199Dbétreffende de milieuvergunningeiconcerning environmental
permits) — Various articles, in particular artgl1-26;

- Brussels Code on Land Use Planning — Various agjéh particular Articles 127-148;

- Various provisions in the regulations concerningiemmental and planning permits.

d) Federaf

- Royal Decree of 20 July 200hdudende algemeen reglement op de beschermingevan d
bevolking, van de werknemers en het leefmilieuntdget gevaar van de ioniserende
stralingeri (the general regulation concerning the protectibthe population, the workers
and the environment against the danger of ionigalgations) — Art. 6

- Act of 22 January 1999%€ér bescherming van het mariene milieu en ter oiggtre van de
mariene ruimtelijke planning in de zeegebieden oru#e rechtsbevoegdheid van Belgié
(concerning the protection of the marine environtreard spatial planning in the sea areas
under Belgian jurisdiction)

- Royal Decree of 9 September 2003hotidende de regels betreffende de
milieueffectenbeoordeling in toepassing van de waet 20 januari 1999 ter bescherming
van het mariene milieu in de zeegebieden onder etditsbevoegdheid van Belgié
(regulation on EIA in the context of the Act conteg the protection of the marine
environment and spatial planning in the sea aredsnBelgian jurisdiction)

2. Are the EIA Directive and the IPPC Directive tngposed in your country through the same
legislation?

From the answer to the first question flows that ahswer is no, although there are some pieces of
legislation in which some aspects of both directiaee dealt with.

3. What procedure is set up to determine whethgraject (listed in Annex Il) shall be made sub-
ject to an assessment, case by case examinatioeskolds or criteria or a combination of these
procedures?

The situation is different in the various regions.

In the Flemish regionthere is, on the one hand, a list of projecth wiresholds and critefiathat

in principle are subject to EIA, except when thealeper can show to the satisfaction of the EIA
Service, that in a given case no significant emnmental impacts will occur, and on the other hand,
the same list of projects, but that do not reaehstiid thresholds and critetidor which a case by
case examination by the competent authority haectade if significant environmental impacts may
occur in a given case on the basis of a ,screeniotice”. This second list of projects was
introduced by an Executive Order of the Flemish &oment of 1 March 2013 after the ECJ, in its
Judgment of 24 March 201Case C-435/0%.uropean Commission v Kingdom of Belgifparas
29-67) ruled that the Flemish Region by excluding systematiciim EIA a series of projects of

% View the limited scope of these two forms of ElAibe federal level, they will not be discussedHer in this report.
* Annex Il of the Executive Order of the Flemish ®@avment of 10 December 2004.

® Annex Il of the same Executive Order, as adde@kgcutive Order of 1 March 2013.

® « Il s’ensuit que, dans la mesure ou la réglentientale la Région flamande fixe des seuils et diéres de sélection
qui ne tiennent compte que de la dimension du pagjecause, le Royaume de Belgique ne satisfaiapa®xigences
énoncées a l'article 4, paragraphes 2 et 3, deelddiective, lu en combinaison avec les annexeslil de celle-ci. Par
suite, cet Etat membre a outrepassé les limitel dearge d’appréciation dont il dispose pour filesdits seuils et
critéres. »
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Annex Il on the basis of thresholds solely basedhair seize, was not acting in conformity with
the Directivé.

In the Walloon Regiora ,notice d’évaluation des incidences sur I'environeeth(a kind of mini-

EIA — see Art. D. 67 and Annex VI of the Walloonviionmental Code) is necessary for those
projects which on the basis of a positive list fixey the Walloon Governméhtare notex officio
subject to an étude d’incidences environnemental@ full EIA, Annex VII of the Walloon
Environmental Code). It’s up to the competent arth¢o decide of such a project is likely to cause
significant environmental impacts or not and ifull £IA is necessary or not (art. D. 68 of the
Walloon Environmental Code). This decision shoutdwell reasoned and those reasons should be
found at least in the final decision on the appiaafor the permit

In the Brussels Capital Regiothe relevant projects of Annex Il of the Directigee included in
Annex B of the Brussels Code on Land Use Plarfliigpr some of these projects thresholds were
added. The same is truth for projects subject toremmental permit (Executive Order of 4 March
1999). The projects are subject to a&fféctenversldga sort mini-EIA that can be produced by the
developer itself. Only in “exceptional circumstasta full EIA (“effectenstudi® will be necessary
for those projects, based on a reasoned decisitimeoBrussels Capital Government, after having
received the reasoned opinion of the so-called $Qttation Commission® (Art. 42 of the
Ordinance of 5 June 1997; Art. 148 of the Brusssdsle on Land Use Planning). Both the ECJ
(Judgment of 24 March 2011, Case C-435B@opean Commission v Kingdom of Belgiyaras
96-107) and the Constitutional Court (Judgemend®2012, 15 March 2012) found that in this
respect the Brussels legislation was not in conityrmith the Directive because it was not secured
that every project that, on the basis of the gdateontained in Annex Il of the Directive, shoudd
considered to have significant impacts on the emwirent, is subject to EIA. This flaw in the
legislation has not been repaired yet.

EIA Procedural Provisions

4. Is the environmental impact assessment procedooasidered in a separate administrative
procedure (e.g. - different from the developmennsent procedure) by the competent authority?
If yes, please provide a short description of thgplcable arrangements for the implementation
of the Directive (including what administrative act considered development consent).

Although there is a clear link between the EIA $tgfion and the development consent (planning or
building permit or environmental permit) procedyr@se can say that EIA is to a certain extent, and
with variations between the regions, a separategohare in the different regions of Belgium.

" The Council of State annulled an environmentaiiefor such a project that had not been scree@Gedncil of State,
nr. 226.271, 30 January 20IMarc Van Rompaey and Another v. Flemish Regibhe Council for Permit disputes
annulled for the same reason some planning per@itencil for Permit Disputes, A/2012/0216, 30 Md&A12, City of
Antwerp v. Provincial Government of Antwef@ouncil for Permit Disputes, A/2012/0217, 30 Mayl20City of Ant-
werp v. Provincial Government of Antwe@ouncil for Permit Disputes, A/2013/0567, 1 OctoBef3,X . v. Gewest-
elijk Stedenbouwkundig Ambtena@he fact that the former situation was not in confity with the EIA Directive can
also influence the legality of SEA for plans andgrams. See: Council of State, nr. 218.458, 14 Ma@12,vzw Mi-
lieufront Omer Wattez v. Flemish Region and ProwiotEast-Flanders.

8 Annex | of the Executive Order of the Walloon Gowaent of 4 July 2002.

° Council of State, n° 224.461, 6 August 20$3Caballo and Others v. Walloon Region.

19 Some of the projects of Annex | of the Directivererincluded in Annex A of the Code. For thosgquis a full

EIA or “effectenstudiewill be necessary (see: Constitutional Court462012, 15 March 2012). De Muylder and
Others v. city of Brussels and OtheBs5.4).
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In theFlemish Regiorthe ordinary EIA proceduté&is for the moment a procedure that precedes the
permitting procedure. It starts with a notificatiohthe developer that he is intending to prepare a
EIA (or that he is seeking an exemption of thaigatilon). That notification is send to the EIA
Service of the Flemish Government; it is circulat@eongst other competent environmental
authorities and is published. Competent authorares the public at large can introduce suggestions
on the scoping of the EIA within 30 days. The ElArn8ce will take a screening and scoping
decision within 60 days (80 days in case of transbary consultation) and approve the team that
will produce the EIA (chosen by the developer ansbragcredited experts). The EIA team has to
consult regularly the EIA Service while prepariig tEnvironmental Impact Report (EIR) and has
to submit the EIR for approval to the EIA Servidgoth the scoping decision and the (non-)
approval decision can be the subject of an admatige review procedure and challenged in Court.
When the EIR is approved, the developer can staripermitting procedures. The approved EIR
will be part of the application for a planning (laling) permit (for the building activities necesgar
to realise the project) and/or of the environmepimit (necessary for the operation of certain
activities that can cause environmental harm). @h®g permits are thus considered as the
“development consent” in the sense of Art. 1 (2) dt the Directive. The Council of State has
decided that a permit to modify a water courseatss to be considered as such a cordent
However the procedure will change considerablyhe future (probably from 1 January 2017
onwards), when the Decree on tlmrigevingsvergunnifigntegrated planning and environmental
permit), adopted recentf} will become operational. This Decree will bringetintegration of
planning and environmental permits in one new,grated permit. As the idea is also to speed up
decision-making on investments projects of all kintb boost the economy, the EIA procedure
would no longer be a procedure that precedes thmitheg procedure, but would be integrated, at
least partially, in it. So there would not anymbeea scoping procedure with public participation —
only the obligation for the developer to seek applt@f the EIA team before starting the work and
a possibility (not an obligation) for the develofgerseek guidance from the EIA Service on the
scope of the EIA — nor an obligatory approval & EIR by the EIA Service before introducing the
permit application. The EIR will be part of the #ipation of the integrated permit, subject to pabli
participation and consultation together with thgplecation. The quality check of the EIR will be
done by the EIA Service, after closure of the pulbtiquiry and before a decision on the permit
application is taken, so while the permitting prahae® is running.

Unlike in the Flemish Region, scoping is not mandain theWalloon RegionNevertheless, the
developer may ask beforehand an opinion of the ebemp authority on the content of thétude
d’'incidences (EIR). The developer may indeed ask the compegertiority to deliver a scoping
decision. Before doing so, the competent authawity consult the environmental administration
and, depending on the type of project, the WallGauncil for the Environment and Sustainable
Development, the Local Consultative Commission f@nd Use Planning or the Regional
Commission for Land Use Planning, which are mukkeholder advisory bodies. They have 30
days to give their input and the competent autharitist deliver its scoping decision within 45
days from the date of request. The developer appoime or more accredited experts to draw up the
EIA and notifies his choice to the Walloon Govermtnand the designated authorities. Within a
period of 15 days the Minister may reject the chatthe developer, in particular if he fails tdeof
sufficient guarantees for his independence in tkeraise of his function. The EIA Report is
attached to the application for the relevant pereitvironmental permit, building permit or
integrated permit). If the competent authority ighe opinion that the application is complete and
admissible, the EIR will be sent for review to tWéalloon Council for the Environment and

™ The procedure for the “below threshold” projedt#\nnex Il of the Directive (Annex Ill of the Exetive Order of
the Flemish Government of 10 December 2004) ig#fit and more integrated in the permitting proocedself.

2 0nly the EIA Service can grant an exemption via shreening/scoping procedure: Council of State215.076, 12
September 201hyv Kurica and Another v. Flemish Government

13 Council of State, nr. 189.870, 29 January 2009Massange de Colombs and Another v. Flemish Regio

14 Ontwerp van decreet betreffende de omgevingsveiggnaangenomen in plenaire vergadering op 23 apfi4,
Gedr. St. Vlaams Parlemerz013-2014, nr. 2334/10ttp://docs.vlaamsparlement.be/docs/stukken/2013H22334-

10.pdf
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Sustainable Development or to the Local Consuka@ommission for Land Use Planning or the
Regional Commission for Land Use Planning, dependimthe subject. These bodies must deliver
an opinion on the quality of the EIR. They may rieg@dditional information from the developer
and may ask to revise a Report that is of poorityu#th case of a positive opinion, the permitting
procedure can go ahead. The planning permit, thigcgmmental permit, the integrated permit, and
other similar permifS (see Art. D.49 and R.52 of the Walloon Environmaértode) are thus
considered as the “development consent” in theesehArt. 1 (2) (c) of the Directive.

In theBrussels Capital Regiote procedure starts with a preparatory note ehldfty the developer
and introduced — together with the applicationhaf televant permit or permits - with the competent
authority, that charges the Regional EnvironmeAgéncy (in case of an environmental permit
application) or the Regional Planning Authority @iase of a planning permit applicatithjvith
drafting specifications and conditions of the EIRhm 30 days after the file has been declared
complete and decides on the composition of a geel@ommittee (composed of civil servants of
the competent authorities). The draft specificatiand conditions are submitted to a public inquiry
of 15 days, followed by final guidelines issuedtbg guidance committee concerning the scope of
the EIR and the author(s) of it. It is the develowlo proposes an author, chosen out of accredited
experts. The author submits the draft EIR for apairto the guidance committee. That committee
shall decide within 30 days if the EIR is approaed not. Decisions of the guidance committee are
subject of administrative appeal with the Bruss&dpital Government. When the EIR is approved,
the permitting procedure can go on, after modiftcabf the application as the case may be in the
light of the conclusions of the EIR. The plannipgrmit and the environmental permit are thus
considered as the “development consent” in theesehArt. 1 (2) (c) of the Directive.

5. Is the EIA process part of a permitting procedum your legal system? How are the results of
the consultations with environmental authorities drthe public and environmental information
taken into consideration in the development cons@nbcedure? To what extent does an EIA in-
fluence the final decision, i.e. its approval orftesal and attached conditions?

As follows from the answer to the previous questithere is a clear link between EIA and the
permitting procedures. Under the current systenth@nFlemish Regiorthe developer needs to
dispose of an approved EIR, before he can introdarceapplication for a planning and/or
environmental permit. According art. 4.1.7 of theciee of 5 April 1995, the competent authority
has to take into account the approved EIR anddhexents and observations on it, received during
the consultation and public participation processh® application for the related permit or permits
The decision on the project shall be reasoned,cedpyeon the following points: the choice of the
alternative, the acceptability of impacts for mawa éhe environment of the chosen alternative, the
mitigating and compensating measures proposedeirEtR’. Both the environmental permitting
procedure and the planning permit procedure proviole a public inquiry concerning the
application of the permit, together with the ap@@\EIR, and the consultation of specialised
environmental agencies, that deliver a reasonedgiapito the competent authority. That authority
has to give reasons for its decision, taking intooant the results of the public inquiry and the
opinions received from the specialised environnmeagancies.

!> The approval of different plans concerning redlaonsolidation project is also such a consenunCib of State, n°
223.316, 29 April 2013a La compagnie de Ripain and Another v. Comitérdidge Rebecq-Tubize

'8 1n case of “mixed projects” that require both arpling and an environmental permit, the procedareso-ordinated
(see Art. 12 of the Ordinance of 5 June 1997).

Y The Council of State seems to become more demgmdiile checking this obligation. See e.g. (imtiein with
SEA): Council of State, nr. 215.768, 14 October 2@l Vanmassenhove and Others v. Flemish Redimuncil of
State, nr. 224.750, 20 September 2@3Yanmassenhove and Others v. Flemish Regftire obligation to give rea-
sons seems to be more strict when one choosesasiednvironmental friendly alternative).
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Similar provisions apply in th&Valloon Regioff and in theBrussels Capital Regionwith that
difference that the EIR procedure is started thdnge the application for the relevant permit has
already been introduced. So the permit proceduse t® speak suspended, while the EIA procedure
is going on. When the EIR is approved by the retevmdy, the permit procedure can resume, as
the case maybe after the application of the pehast been modified to take into consideration the
conclusions of the EIR (Art. D.73 of the Walloonviifonmental Cod€: Art. 29 Ordinance of 5
June 1997).

6. In case of a multi-stage development consentgagture (e.g. combination of several distinct
decisions), at what stage does the environmentgdact assessment procedure take place during
the development consent procedure in your country?

As has been explained, in tRéeemish Regioncurrently the EIA precedes the different permgti
procedures that are necessary to be able to cohsind operate a project. As both a planning and
an environmental permit are necessary, the EIRbeilpart of both procedures. The EIA Service of
the Flemish Government may exempt a particulargotdrom the EIA obligation, when there has
already been done an SEA in which a project withilar effects has been asse<8ent an EIA has
been approved of which the current project is &tigpn, a continuation or an alternative and a new
EIA would reasonably not contain new or additiodata on significant impacts. In those cases the
previous EIR or SEA Report will be part of the pdtimg procedure.

A similar situation can be found in the other regioAs has been mentioned above, inBhgssels
Capital Regionak co-ordinated procedure will be applied in casérixed projects” that requires
both a planning and an environmental permit. Whenogect falls within an allotment permit or a
specific land use plan for which a SEA has beeredtre EIR shall be limited to those aspects not
already covered by the previous assessments (@€ 3, Ordinance of 5 June 1997; Art. 128, § 2,
Brussels Code on Land Use Planning). If an EIR l&en done in view of obtaining a planning
certificate, no EIR has to be done for the subsegpkanning or allotment permit that is conform
the valid certificate (Art. 128, § 2, Brussels CaeLand Use Planning). In the Walloon Region,
the integrated permitpérmis uniqug combines the planning and the environmental pefon
projects that are subject to both. In such a sdanadlso one EIA will be produced. In a case were
more than one permit is necessary for the reabisadf the project, EIA will be applied one’s,
covering all impacts of the project (Art. D. 62tbe Walloon Environmental Code). The EIR will
be part of the different permit applications (Al. 65). Relevant results of earlier assessments
maybe integrated in an new EIR if pertinent anddalp (Art. D. 66).

7. What kind of authority (local, regional, centiais responsible for making decisions on
EIA and/or to grant/refuse development consent?

As the scoping and content of the EIA is concernegional authorities are in charge. The EIA Ser-
vice”! of the Flemish Government in tiéemish Regionthe Brussels Environmental AgeAtythe

18 Council of State, n° 193.753, 2 June 2088bl Ligue Royale belge pour la protection des aiseand Others v.
Walloon Region.

% That provides that, when the author of the EIRgssts modifications to the project and the develipaot willing
to do that, he has to give reasons for that.

2 1f in the framework of the SEA the environmentaipacts of the project have not been studied iricefit detail,
this combined SEA/EIA approach cannot be follow&duncil of State, nr. 210.478, 18 January 2@ 1De Cloedt v.
Flemish Region

2 http://www.Ine.be/themas/milieueffectrapportage

2 http://www.leefmilieubrussel.be/Templates/Professigls/informer.aspx?id=32316
http://www.bruxellesenvironnement.be/Templates/@ssionnels/informer.aspx?id=32316&langtype=2060
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Brussels Planning Authority and the particular guidance committees in Bretssels Capital Re-
gionand the Walloon Council for the Environment andt&insble Developmefitand the Region-
al Commission for Land Use Planning in hédlloon Region

As the permitting of those projects is concernkdré is a division of competence according to the
type of projects and permits. In tRéeemish Regioocal government or, in some cases the Flemish
Government or the authorized official, are competenplanning permits, provincial governments
for appeals regarding local planning permits andefovironmental permits for the bigger projects
and the Flemish Environmental Minister for appeadacerning those environmental permits. In
the Walloon Regiorthe situation is, with some variations, similar.the Brussels Capital Region
the environmental permit will be delivered by theigsels Environmental Agency. The decision can
be appealed before the independent Environmentiédeoof the Brussels Capital Region and fur-
thermore to the Government. As planning permitscareerned, they are delivered by the munici-
pality (there are 19 municipalities within the Bsats Capital Region) or the authorized official and
they can be appealed with the Brussels Capital (hovent.

8. Is the decision resulting from the environmentahpact assessment a pre-condition to
grant development consent? In case of a multi-stadgvelopment consent procedure, at what
stage are the results of the consultations with gammental authorities and the public and envi-
ronmental information taken into consideration?

As has been indicated above, the approval of thie (uality control), is in the 3 regions a

precondition to grant development consent. Thelt®®f the consultations with environmental

authorities and the public are taken into constitamavhen the public authorities have to decide on
the permit applications in the subsequent perngitgomocedure, after public consultation and
consultations with environmental authorities.

9. In case of projects for which the obligation tarry out environmental impact assessment
arises simultaneously from the EIA Directive andha&r Union legislation, does your country en-
sure a coordinated or joint (e.g. single) procedufene stop shop”)? If yes, please provide a list
of the Directives covered.

In the Flemish Regiorthere are two main permitting procedures for wHitA can be necessary:
planning permits, to construct a project, and emrnental permits, to operate some classified
activities. Generally speaking, for these actigitiboth permits will be necessary. In the future,
when the integrated permibrfigevingsvergunningpecomes effective, there will be a single
procedure, covering in principle all relevant EUlWEonmental Directives belonging to the regional
sphere of competence. One has to wait for the ExecOrders to be able to provide for a list of
those Directives.

In theWalloon Regiorexist already the single procedure of the integrgtermit permisunique) It
covers the Industrial Emissions Directive, the pamg aspects of the various Waste and Water
Directives, the ETS Directive and the Seveso Divec

In theBrussels Capital Regiothere are also two main permitting proceduresioich EIA can be
necessary: planning permits, to construct a progetl environmental permits, to operate some

2 http://www.brussel.irisnet.be/over-het-gewest/ntimie-van-het-brussels-hoofdstedelijk-gewest/ruiijke
ordening-en-huisvesting/directie-stedenbouw
http://www.bruxelles.irisnet.be/a-propos-de-la-padie-ministere-de-la-region-de-bruxelles-capitaeé nagement-du-
territoire-logement/direction-de-l-urbanisme?satglaage=fr

24 hitp://www.cwedd.be/avis/avis-en-matiere-d-evaludtile s-incidences-sur-l-environnement.html
http://www.wallonie.be/fr/quide/quide-services/1480
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classified activities. Like in the other regionsr these activities, both permits will be as a rule
necessary. The procedure will however be coordihiatease of “mixed projectsgémengd project
— projet mixte) It covers basically the same directives as iscdee with thggermisunique in the
Walloon Region.

10. Is it possible to carry out joint or coordined environmental assessments, fulfilling the
requirements of the EIA Directive, and Directive B2/EEC and/or Directive 2009/147/EC? Is
there a legal basis for carrying out such assessms@n

In the Flemish Regionart. 3Ger of the Decree of 21 October 1997 on Nature Comsienv and the
Natural Environment provides that the proper assess (according to the Birds and Habitats
Directives) for an activity that requires a plarmior environmental permit and that is a project in
the sense of the EIA legislation, will be integchie the EIR.

In het Walloon Regiora similar provision applies (art. B8 § 2 of the Act of 12 July 1973 on
Nature Conservation); that is also truth for Bressels Capital Regiofart. 26 of the Ordinance of
5 June 1997; art. 127 of the Brussels Land UsenitigrCode).

11. What arrangements are established with neighbng Member States for exchange of
information and consultation?

In the different regions transboundary consultgtamsrequired by the Espoo Convention and art. 7
of Directive 2011/92/EU is mandatory. What is ieting to note is that the provisions not only
apply when the project is likely to affect signdittly the environment of another Member State of
the EU or another party to the Espoo Conventiohalso when the environmeaot another region

in Belgium is concernedee in this respect art. 4.3.4, 8§ 5, of the Deofeghe Flemish region of 5
April 1995% art. 13, § 2, of the Ordinance of the BrusselpitaBARegion of 5 June 1997; art. 127,
§ 4, of the Brussels Land Use Planning Code; a#9DB11 and R.41-7 to R.4F%0f the Walloon
Environmental Code.

EIA Content

12. Is the developer obliged by national legislatito consider specified alternatives to the
proposed project?

In the Flemish Regioran EIR should sketch the “available alternatives’terms of objectives,
design, locations and mitigating measures and cogrtpa project chosen by the developer with the
alternatives that reasonably are to be examinelicating the reasons of the selection made (art.
4.3.7, 8 1, d) and e) of the Decree of 5 April 199%e zero option serves as a point of comparison
(art. 4.3.7, 8 1, g). The environmental impactstiafse alternatives should be assessed and
compared with those of the chosen project and #re pption. What should be considered as
reasonable alternatives to be examined is decidecigdthe scoping phase and reflected in the
scoping guidelines of the EIA Servfée

In the Brussels Capital Regioan EIR should contain a comparison of the propgsegect with
alternatives that reasonably are to be taken imtasideration, including the zero option, the
assessment of the most important impacts of thiksmatives and the main reasons behind the

% Council of State, nr. 191.924, 26 March 20B89].aga and Others v. Flemish Region

% As amended by the Executive Order of the Wallooneé@nment of 20 July 2011 following up: ECJ, 24rba2011,
Case C-435/0Furopean Commission v Kingdom of Belgjyraras 89-93.

27 Council of State, n°224.669, 17 September 2018an Den Audenaerde and Others v. Flemish Region.
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choice of the developer (art. 26, 8°, Ordinancebafune 1997; art. 135 ,7° Brussels Land Use
Planning Code). The guidelines issued by the guel@ommittee will detail the alternatives to take
into account.

In the Walloon Regioran EIR has to contain a “sketch of alternativesiraied by the developer
and an indication of the main raisons of the choicthe developer in the light of the environmental
impacts (Art. D. 67, 8 3, 4° of the Walloon Envirnental Code). The Council of State annulled a
planning permit for a roadway, because an altereaiggested during the public participation was
set aside because that would require the revidianland use plan, while alternatives suggested by
the population can relate to the localisation efphoject® .

13. Is scoping (e.g. scope of information to beywded by the developer) a mandatory step in
the EIA procedure?

It is mandatory in th&lemishandBrussels Capital Regioand optional in th&Valloon Regionlt
will become optional in the Flemish region too,the future, when the integrated permit Decree
will be operational.

14. 2o Are there any provisions to ensure the qualitythe EIA report prepared by the develop-
er?

In the Flemish Regiordifferent measures have been taken to assureudéygof EIAs, namely
obligatory scoping, with public participatih the accreditation of authors of EIA's and quality
review of the EIR.

According to Art. 4.3.4 of the Decree of 5 Aprild®the developer informs the competent
administration (“the EIA Service®j of the proposed EIA project in good time. The ficdtion
contains at least: a) description and clarificatbdrthe project including its town and country plan
ning situation, and where applicable the operagiddress of the establishment; the town and coun-
try planning description contains at least an extilom the land-use implementation plans or the
applicable municipal land use plans and the togadgcal maps of the surrounding land; b) the
licences that must be applied for, and where ap@tgpthe existing licensing situation for the op-
eration of the plant; ¢) where appropriate, th@rmfation needed by the administration for com-
mencing the cross-border exchange of informatiderred to in Art. 4.3.4,8 5; d) where appropri-
ate, the relevant information from previous assesgsmand from the resulting approved reports; e)
a document containing the content, approach anthadetogy of the EIA, based on the require-
ments of Art. 4.3.7 and of the EIA manual; f) aglbdescription of the alternatives for the project
for parts of them that the developer has consideret| concisely described, his considerations
about the advantages and disadvantages of theediffalternatives; g) the relevant information on
the proposed accredited EIA coordinator and themtehaccredited EIA experts referred to in Art.
4.3.6 and the division of tasks between the expkB)tashere appropriate, the grounds for the appli-
cation to keep the notification or parts of it adehtial. The EIA Service decides on the complete-
ness of the notification. The decision lists aling® of incompleteness of the notification. Theinot
fication is incomplete if information or documeiat® lacking which are required under Art. 4.3.4, 8
2. The procedure can only be continued if the rwatifon is complete. The EIA service notifies its

8 Council of State, n° 98.088, 3 July 2001]. Salesse and Another v. Waloon Region.

% This section is taken from: L. LAVRYSEN, Accreditm of EIA Experts and other Tools for Assuringality Con-
trol, to be published in the Proceedings of thé @bnference 2013 "EU Environmental Impact Assesdgrbérective -
challenges and perspectives in the light of the paperiences and the recent proposal for amendm2sw24 May
2013, Wroctaw University, Law Faculty Building, Rol.

% The scoping will become optional in the futurelamithout public participation, when the integraeermit will
become operational.

31 Departement Leefmilieu, Natuur en Energie, DiendteMeffectrapportagebehedEnvironmental Impact Assess-
ment Service of the Department of the Environmiature and Energy)
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decision to the developer immediately and at thkestawithin a period of twenty days of receipt of
its notification. The developer simultaneously hera copy of the notification and of the decision
of the EIA Service, within a period of ten daysreteipt, to the notice of the authority which,
where appropriate, will decide in the first instarmn the licence application for the project; the
Mayor and Aldermen of the municipality or municipials where the project is to be implemented;
the administrations, public bodies and public adstiations which may deliver an opinion on the
EIA approach and, where appropriate, the Works Cibiamd the Workplace Health and Safety
Committee of the company of the developer, or emdahsence of those bodies, the trade union rep-
resentatives and the environmental coordinatohatff tompany. The municipality or municipalities
concerned make a copy of the notification availdbiteperusal by the public within a period of ten
days of its receipt.

With the announcement or making available for parus is clearly indicated that any re-
marks about the content of the proposed EIA prapast be submitted within a period of thirty
days of the announcement or making available fongad, either through the municipality or to the
administration. The notification is also made palain the website of the EIA ServiGelf the pro-
ject is likely to cause a significant adverse ttemsdary impact in other Member States of the Eu-
ropean Union and/or parties to the Espoo Convemtian other regions of Belgium, or if the com-
petent authorities of these Member States, patdi¢se Treaty and/or regions so request, the EIA
Service supplies the following information to theempetent authorities: a copy of the notification
declared complete, a description of the EIA procedpplicable to the proposed project; the indi-
cation of the licensing obligation to which the posed project is subject, and a description of its
purpose, as well as of the applicable licensinggadare(s). These authorities may forward their
remarks to the EIA Service within forty days of deng the copy. In practice the number of remarks
received is varying considerably from one EIA tother. According to the EIA Service in general
the remarks received from specialized agenciesnare useful than those from the public at large
and contribute to enhance the quality of the EIAs.

The EIA Service decides immediately, and at theskatvithin a period of sixty days of the
declaration of completeness of the notificationthyy developer, on the scoping of the EIA and the
approach of the assessment, including the methggolbe specific guidelines for drawing up the
EIA and the appointment of the authors of the EMhere appropriate, this decision supplements
art. 4.3.7, 8 2, which details the general contératn environmental impact assessment report, and
contains provisions relating to those aspectsrtiat be treated in a concise way or may be left out
altogether because those environmental effectkeaseor not relevant. In its decision the EIA Ser-
vice takes account of the remarks and commentieofatithorities and the public relating to the
scoping of the proposed EIA project and in parctihe remarks and comments concerning effects
to be examined, alternatives or mitigating measurie EIA Service makes its decision known and
announces it within a period of seventy days ofdbelaration of completeness of the notification
to the developer, the authorities referred to tn4B.4, § 4, first paragraph and, where approgria
to the competent authorities referred to in a®.4.8 5. If art. 4.3.4, 8 5 is applicable andssro
border consultation should take place, the penietisred to are extended to eighty and ninety days
respectively.

A reasoned request for the reconsideration ofdb@sion may be introduced by the devel-
oper to the EIA Service. Art. 4.6.4 is similarlgpdicable. This means that an Advisory Committee
composed of 3 to 5 independent experts has towethie decision and deliver an opinion to the EIA
Service within 40 days. The opinion of the Advis@gmmittee is binding if it is unanimous. In
practice this possibility has not been used yet.

The scoping decision, together with the gerfémaid specific guidelines, is a very important
tool for the authors of the environmental impacegsment reports. The decision will also indicate
which types of alternatives have to be taken itosaderation.

According to art. 4.3.6 of the Decree, the ElAriawin up under the responsibility and at the

32 http://www.Ine.be/themas/milieueffectrapportagagiresmk/lopende-inspraakprocedures

% Various general, thematic (water, air...) and agtivbased guidelines have been worked out over time:
http://www.Ine.be/themas/milieueffectrapportagekiesligen/richtliinenboeken
http://www.Ine.be/themas/milieueffectrapportagekiesiigen/handleidingen-1
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expense of the developer. For this the developest mse the services of a team of accredited EIA
experts under the supervision of an accredited d@érdinator. The developer makes all the rele-
vant information available to the EIA coordinatble provides all the necessary cooperation in or-
der to enable the EIA coordinator to carry outthsk satisfactorily. The accredited EIA coordinator
and the accredited EIA experts must have no inténethie proposed project or the alternatives, or
in the subsequent execution of the project. Thegyaaut their task fully independently. The com-
position of the team of accredited EIA experts eesuhat the EIA project is drawn up in compli-
ance with the EIA guideline manual and the spegiatielines and the scoping decision. It's the
developer who chooses the team of accredited Ep&res. During the compilation of the EIA, the
EIA coordinator and, where appropriate, the EIAap are obliged to consult with the EIA Ser-
vice. The EIA coordinator and his team must, whagpropriate, respect the written guidelines of
the EIA Service, in addition to the defined contantl special provisions referred to in art. 4.8.5,
1, of the Decree.

EIA experts can be accredited by the Flemish Emwirent Minister in the following “envi-
ronmental disciplines”: impact on humans (toxicglogsychosomatic aspects, mobility and spatial
aspects); fauna and flora; soil (pedology and gpglowater (geohydrology, fresh waters, sewage,
sea waters); air (odour and air pollution), lightilmeat and electromagnetic waves; noise and vibra-
tions; climate; landscape, built heritage and agohlayy. For each discipline is has been deter-
mined which degrees the expert must hold (Mast&awhelor), the work experience he must have
(3 to 5 years in assisting in writing EIAS), ane thdditional training he must have followed (50
hours of specialist additional training and theigdtion to follow yearly update trainings). Appli-
cations for accreditation have to be sent to theirenmental Permitting Division of the Depart-
ment, which shall consult the EIA Service. Thisisiimn will deliver an opinion to the Minister,
who will decide on the applicatidh The lists of accredited experts are availabléhenwebsite of
the Divisior?>. The accreditation may be suspended or withdravmase of serious failur&s

The EIA is drawn up under the responsibility andh&t expense of the developer. For this
the developer must hire the services of a teantafedited EIA experts under the supervision of an
accredited EIA coordinator. He makes all the rebdéwaformation in his possession available to the
EIA coordinator. He provides all the necessary epaton in order to enable the EIA coordinator to
carry out his task satisfactorily.

The developer must send the completed EIA to tieEdrvice. The administration checks
the content of the EIA with regard to the scopiegidion and, where appropriate, its supplementary
specific guidelines and the information requiredastordance with art. 4.3.7 of the Decree. The
result of the review of the EIA by the EIA Serviseincluded in an EIA report and leads to the ap-
proval or rejection of the EIA. If the EIA Servicejects the EIA, the EIA report contains all points
in which the EIA is believed to have shortcominigspractice in around 8 % of the cases the EIA
Service decided that it was necessary to reworkEiRe This number can be kept relatively low
because most developers prefer to hand over akgifgfand to take into consideration the sugges-
tions of the EIA Service in the final version oétkIR. The EIA Service approves or rejects the EIA
at the latest within a period of thirty days ofiiézeipt. The EIA Service may take a reasoned deci-
sion to extend this period to fifty days. The El&r@ce notifies its decision concerning the approv-
al or rejection of the EIA within a period, afterceipt of the EIA, of forty days or sixty days et
case of an extension. The decision also contastpg of the EIA report and specifies that the de-
veloper may introduce a reasoned request for réedemagion of the decision within a period of
twenty days. This request will be treated in theaavay as the requests for reconsideration of a
scoping decision. In practice also this possibitigs been used extremely seldom: 1 case on 652
ElAs realised in the period 2004-2014. Only ElAst have been approved by the EIA Service may
be used in the subsequent permitting procedure.

3 See for refusals upheld by the Council of Staur@il of State, N° 189.878, 29 January 20d9Van Moorsel v.
Flemish Regiomnd n° 223.538, 21 May 201B, Arts v. Flemish Regiomww.raadvst-consetat.be

% http://www.Ine.be/themas/erkenningen/mer/mer-dedigen

% See for such a case: Council of State, n° 222.58@February 2013). Mondt v. Flemish Regiomww.raadvst-
consetat.be According to the competent authority each yaar or two accreditations are not prolonged duetmss
failures.
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The various decisions related to EIA (and SEA)val as the summaries of EIAs and SEAS
are included in an Internet databHse

In the Walloon Regiortoo, different measures have been taken to assargquality of EIAs. Un-
like in the Flemish Region, scoping is not mandatarthe Walloon Region. Nevertheless, the de-
veloper may ask beforehand an opinion of the coempeduthority on the content of thadtice
d’évaluatiori (simplified EIA for smaller projects) or theetude d’incidencéga full EIA for big-
ger projects). The developer may indeed ask thepetant authority to deliver a scoping decision.
Before doing so, the competent authority will cdhsie environmental administration and, de-
pending on the type of project, the Walloon Coufmilthe Environment and Sustainable Develop-
ment, or the Local Consultative Commission for Las&k Planning or the Regional Commission
for Land Use Planning, which are multi-stakeholddvisory bodies. They have 30 days to give
their input and the competent authority must delite scoping decision within 45 days from the
date of request.

The developer appoints one or more accredited exp@draw up the EIA and notifies his
choice to the Walloon Government and the designatgdorities. Within a period of 15 days the
Minister may reject the choice of the developepanticular if he fails to offer sufficient guaraets
for his independenc®in the exercise of his function. The accreditatidrEIA experts is done by
the Walloon Environment Minister. Unlike in the Fish system, the categories for which an ex-
pert may be accredited are not based on “envirotahdisciplines” but on categories of projects:
land use related projects, commercial and recnealtiactivities; infrastructural projects; mines and
qguarries; industrial energy projects; industrialtenial transformation projects; waste management
projects; water management projects and agriclilpngects. Applicants for accreditation must
meet general and specific conditions relating talifjoation, expertise and experience. In case of a
request for renewal they must prove that they doatdd or contributed to EIAs in the preceding
period. Both natural and legal persons may be ditee Applications for accreditation are submit-
ted to the opinion of the Walloon Council for thevionment and Sustainable Development, the
Regional Commission for Land Use Planning, the Ldsd Planning Administration and the Envi-
ronmental Administration. The final decision is ¢éakby the Walloon Environment Minister. The
accreditation is valid for 5 years, but may be pdtsl. In case of shortcomings in one or more EIAs
the accreditation may be suspended or withdrawn.

The EIA Report is attached to the application fa televant permit (environmental permit,
building permit or integrated permit). If the cong@ authority is of the opinion that the applica-
tion is complete and admissible, the EIA Report b sent for review to the Walloon Council for
the Environment and Sustainable Development ohéoLbcal Consultative Commission for Land
Use Planning or the Regional Commission for Land BRnning, depending on the subject. These
bodies must deliver an opinion on the quality cf BIA Report. They may require additional in-
formation from the developer and may ask to remigeeport that is of poor quality.

In the Brussels Capital Regioguality control is assured through the guidelitiegt, on the basis of

a draft of the competent agencies, are issued dogtidance committee established for each EIA,
through the obligation that authors of EIAs sholddaccredited by the government, that the guid-
ance committee has to agree with the author chbgdhe developer and by the need to have the
EIR approved by the guidance committee.

15. How is the cumulation with other existing and/approved/already proposed projects con-
sidered? Please illustrate your answer by referrittgexamples of national case law!

There are no specific provisions on this issuegpkthe fact that in the Flemish region art. 4.8.7,

37 http://www.Ine.be/themas/milieueffectrapportaged@agen-milieueffectrapportages/dossierdatabank

¥ Independence and impartiality has been foundhéisseharacteristics of an EIA author by the CdliatState: e.g.
Council of State, n° 77.161, 24 November 1998, Russel and Others v. Waloon RegiBauncil of State, n° 221.857,
20 December 2018.Waels and Others v. Walloon Region.
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1, 2°, b) of the Decree of 5 April 1995 providespkoitly that cumulative effects should be
described and assessed, while all regional legislatre imposing to describe the existing situation
of the environment that can be impacted by the ggeg project, including the existing projects.

16. How is it ensured that the purpose of the EIAr&ctive is not circumvented by splitting of
projects — e.g. ‘salami slicing’ of projects (i.the assessment and permitting of large-scale, usu-
ally linear infrastructure projects by pieces)? Rige illustrate your answer by referring to exam-
ples of national case law!

There are no specific provisions that tend to pmegalami slicing, except in the Brussels Capital

Region: art. 11 of the Ordinance of 5 June 199¥ideothat installations that form a technical and

geographical unity should be subject to one peramtl thus one EIA. There is case law that tends
to combat slicing in the EfR and in the permitting proceddfe

See for a particular example, the Brussels AirfitdiA Case.
17.  Can the screening decision be appealed? If ygs) can lodge an appeal?

In the Flemish Regionthe developer can ask for an internal review (nemteration) of the
screening decision of the EIA Service. The Serta®s a decision after having asked the opinion
of anad hocadvisory committee composed of experts (art. 4814 1°, a), of the Decree of 5
April 1995). Furthermore any interested party cppeal the decision before the Council of State.
After a certain hesitation, the Council of Stateegts now that such a decision can be challenged
before the supreme administrative court, not onlythe developéf, but also by interested third
parties, be it (onf?) together with the permit that has been grantéboui an EIA>.

In het Brussels Capital Regiothe decision of the Government, on proposal of dbesultation
commission, to oblige the developer to draft a A for smaller projects (art. 42 of the Ordinance
of 5 June 1997; art. 148 of the Brussels Land Uaerihg Code) can be appealed by any interested
party with the Council of State.

In hetWalloon regionthe decision of the competent authority that ferneller project a full EIA is
necessary (art. D 68 of the Walloon Environmentall€) can be the object of a demand for
reconsideration by the developer. A permitting sieci delivered in violation of the screening

39 Council of State, nr. 212.265, 28 March 20A1Seghers and Others v. Provincial governmentoivarp and Flem-
ish Region;Council of State, nr. 216.731, 8 December 2(Hrk Jansen;Council of State, n° 207.013, 26 August
2010, saArcoma v. Walloon Regigi©€ouncil of Staten® 208.660, 4 November 201B, Hacherelle v. Walloon Region
and City of Arlon;Council of State, n° 223.191, 17 April 20B3E. Cassart and Others v. Walloon Region.

0 E.g. : Council of State, nr. 104.996, 21 March 2QDM. D’Huys v. Walloon Region and Municipality ofvéns ;
Council of State, 5 February 2013, n° 222.393.r.I. Property & Advice & s.p.r.l. Bureau d'antbcture et
d’engineering Caelen'Un projet urbanistique doit étre tenu pour indisisdide lorsqu’entre ses différentes parties, il
existe un lien d’interdépendance tel qu’elles semaincomplétes I'une sans l'autre. Ce lien n'eas @tabli quand les
deux parties peuvent étre mises en oeuvre indépandat I'une de l'autre (..) En I'espece, il apparque le projet
consiste en la construction d’un complexe commekeasiac la création d’un rond-point sur la voirie lpligue, étant une
route régionale, que le rond-point qui doit permettacceés au centre commercial est situé a cheual’actuelle route
et sur une propriété privée, la partie de proprigtésée servant d’assiette a une partie du rondapdevant étre rétro-
cédée a l'autorité publique et, enfin, que l'autérelle-méme admet le caractere indissociable aijeprce qui n'est
contesté par aucune partie. Eu égard a ces diviémménts, une seule demande de permis d’'urbanisweet ddre in-
troduite aupres du fonctionnaire déléguwé.

*L Council of State, n° 195.232, 14 July 2069 Brussels International Airport Company.

“2 Council of State, n° 183.799, 4 June 20H8auwers v. Flemish Regiofouncil of State, n° 212.825, 28 April
2011,E. Lauwers v. Flemish Region.

43 Council of State, n° 212.825, 28 April 20., Lauwers v. Flemish RegiorCouncil of State, nr. 215.076, 12 Sep-
tember 2011nv Kurica and Another v. Flemish Government
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obligation can also be challenged by any interepsety before the Council of State

18. Is there a time limit for the validity of the IB-decision and the development consent? Is
the permit holder obliged to apply for a new perraiter a certain period of time?

Decisions approving an EIR do not have a limit afidity. As permits are concerned, while
planning permits in Belgium have an unlimited tiofevalidity (although exceptions are possible),
environmental permits on the contrary have a marinimit of validity. For the moment this is 20
years in theFlemish Regior(art. 18, § 2, of the Decree of 28 June 1985 @nEhvironmental
Permit) and in théWValloon Region(art. 50, 8 1, Decree of 11 March 1999 on Envirental
Permits). In theBrussels Capital Regioanvironmental permits are valid for max 15 yeamsall
regions the holder of the expiring permit can adplya new one. In that case a new EIA will be
necessary (see e.g. the definition of project indaf..1.,5°, of the Decree of the Flemish Regibn o
5 April 1995). In the future, when the integrateermit will become effective in the Flemish
Region, these permits will be in principle validtaut time limitation (exceptions can however be
made), so that no new EIA will be necessary inlifeespan of a facility.

See for a particular example, the Brussels AiridA Case.

Access to Information Provisions

19. How is the public informed about the project &ithe EIA? When is the public informed

about a project requiring an EIA and about a pertang administrative procedure? Where can
the information be accessed? What does the inforimatcontain? Who gets access to this infor-
mation?

In the Flemish Regionthe notification of the developer indicating ths will start an EIA®
procedure is made locally available by the conagioneal governments for perusal by the public
during a period of 30 days in which it can conttéoto the scoping process. They are obliged to
inform the public in an appropriate way on this jpubquiry. The notifications are also published
on the website of the EIA Service of the Flemishv&ament® (see answer to question 14).
Another possibility to participate will occur dugrhe permitting procedure(s).

In the Walloon Regiorthe public will be informed about the EIA via arildmation meeting that is
held before the application of the permit is introeld. The public can make suggestions concerning
scoping and alternatives to examine. The publinfisrmed of the meeting trough notice in two
local journals, a house-to-house publication (inaa@a of 3 km around the propose project) or
through a similar medium. Furthermore a notice bl put on the official announcement boards of
the municipality and on 4 places around the proposmject (art. D. 29-5 of the Walloon
Environmental Code). In the subsequent permit mhoee the whole EIA shall be submitted,
together with the permit application to an inquwiiy30 days (art. D.29-13 and D. 29-14).

In the Brussels Capital Regiothe municipality organises a public inquiry of 1&yd (art. 21 of the
Ordinance of 5 June 1997, art. 130 of the Brudsafsl Use Planning Code) at the beginning of the
procedure on the basis of the draft specificatiand conditions of the EIR proposed by the
Regional Environmental Agency (in case of an emnmental permit application) or the Regional

*4 Council of State, n° 174.128, 27 August 20017 Collinge v. Municipality of Braine- I'Allued ahWalloon Region
Council of State, n° 208.572, 28 October 20d£bl Grez-Doiceau, Urbanisme et Envirionnemend @thers v. Wal-
loon Region Council of State, n° 211.342, 12 February 20 1Dethier and Others v. Walloon Region.

> See for the content of the notification: art. 4.8f the Decree of 5 April 1995.

“® http://www.Ine.be/themas/milieueffectrapportagggiask/lopende-inspraakprocedures
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Planning Authority (in case of a planning permipkgation) or both in case of a mixed project. The
results are taken into account for the formulatbthe guidance by the guidance committee. There
is a second opportunity for public participatiorridg 30 days after the EIR has been worked out,
approved and the permitting procedure is goindhurt

20. How does the authority ensure public accesehvironmental information in the proce-
dures based on the EIA Directive? To what extenthss provision of information user-friendly
(easy to find, free of charge, searchable, onlig@wnloadable, etc.)?

See the answer to question 19. In addition, inAlleenish Regiorthere is a database of running and
completed EIAs (and SEASs) that can be consultediarg; containing all relevant notifications and
decisions, including the summaries of the refartSimilar databases don’t exist in the other
regions.

Public Participation Provisions

21. What are the criteria for taking part in an eironmental impact assessment procedure,
besides the project developer and the competenhartly? What rights can people living in the
neighbourhood, NGOs, authorities invoke in the pexture? What legal rights do participants of
the proceeding have? What happens if the competarthority denies someone's legal standing?
Please illustrate your answer by referring to exalep of national case law!

There is broad access to the public participatimegdure dealing with EIA. In tfldemish Region
anyone, without the need to show a particular @dgrcan participate in the scoping procedure, that
is indeed open to the “public” (art. 4.3.4, 8§ 4tloé Decree of 5 April 1995), being “one or more
natural or legal persons and their associationgarosations or groups” (art. 4.1.1, 18°). In the
future, this mandatory and public scoping procedumile however disappear. Furthermore in the
subsequent procedure, the rules on public partioipan the permitting procedure are applicable.
Public participation in the planning and environtaérpermitting procedure is also open to the
public at large. Administrative appeals are howewdy open to “natural or legal persons who can
experience nuisances due to the realisation anciiqe of the facility” and “legal persons that are
aiming to protect the environment according to rthmi-laws, have acquired for at least 5 years
legal personality and have circumscribed their gaplgical area of activity (art. 24, 8 1, 5° and 6°,
Decree of 28 June 1985 on the Environmental Permibwever in the Executive Order of 6
February 1991 the condition that the NGO has it |Bayears legal personality and has described
its area of activity in its by-laws, has not beeposed again (art. 49, § 1, 4°). To appeal planning
permits organisations should have “legal persopaliéfend a collective interest that is threatened
or harmed by the decision at stake, provided thay thave a durable and effective activity in
conformity with their by-laws” (art. 4.7.21, § 27,3f the Flemish Land Use Planning Code). To
appeal the decision further before the specialiaddinistrative Court (Council for Permit
Disputes) a third party should be “a natural galeperson that will undergo directly or indirectly
nuisance or prejudice from the permitting decisian”“organisations having legal personality,
defend a collective interest that is threatenedasmed by the decision at stake, provided that they
have a durable and effective activity in conformiith their by-laws” (art. 4.8.11, 3° and 4°,
Flemish Land Use Planning Code). Final decisionseovironmental permits can be challenged
before the Council of State by interested thirctipgf. In the future, final decisions regarding the

7 http://www.Ine.be/themas/milieueffectrapportaged@iagen-milieueffectrapportages/dossierdatabank

8 See for the standing requirements before the GbahState (Supreme Administrative Court), the Ben Bel-
gium for the EUFJE 2013 Vienna Conference:
http://www.eufje.org/uploads/documentenbank/dd02eBie11d6c2da3beaafc1d102.pdf
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integrated permit, can be challenged before then€bwf Permit Disputes by the “public
concerned”, being “natural or legal persons, intigdassociations, organisations or groups with
legal personality, affected or likely to be affettey, or having an interest in the decision-making
regarding the permit, including non-governmentalgamizations promoting environmental
protection” (art. 2, 1° and 105, 2° of the Decredlte Integrated Permit).

In the Walloon Regiorthe preliminary meeting is open to the publicagé (art. D. 6, 17° and
D.29-5 of the Walloon Environmental Code. The pulgiarticipation procedure on the permit
application is also open to the public at large a&sess to information is concerned the legislation
provides that “anyone” can ask for further expteores from the municipality (art. D.29-17) A
particular feature of the Walloon legislation isttpublic inquiries are suspended between 16 July
and 15 August and between 24 December and 1 Jaandryhat there is a possibility to install a
guidance committee, ones the permit has been apgprecomposed of the developer, the competent
authorities and representatives of the public argkses, to follow up the project (art. D-29-25 to
D.29-28). Administrative appeals are open for redtar legal persons that “prove an interest in the
case” (art. 40 Decree of 11 March 1999 on EnviramiadePermits). Planning permit decisions
cannot be appealed by third parties in the admatige track. Final environmental permitting,
integrated permitting and planning permitting dexis can be challenged before the Council of
State by any interested party.

In the Brussels Capital Regiopublic participation on the scoping decision isoatgpen to the
public at large (art. 21 of the Ordinance of 5 JaA87; art. 130 and 150-151 of the Brussels Lad
Use Planning Code). The same in truth for the pytdirticipation on the permit application (art. 30
of the Ordinance of 5 June 1997 and art. 141 18heoBrussels Lad Use Planning Code). Appeals
with the Environmental College and the Governmenthird parties are reserved tot “members of
the public concerned” (art. 80 and 81 of the Ormdaeaof 5 June 1997), being “natural or legal
persons, including associations, organisationsauggs with legal personality, affected or likely to
be affected by, or having an interest in appealihg permit, including non-governmental
organizations promoting environmental protectiayvpled that they are constituted in the form of
an non-profit associatiorvdw/asb), with the aim to protect the environment, exigtalready the
date that the application for the permit has be&oeduced and that here is a the harmed interest
can be encompassed in the statuary goal of theiatsao” (art. 3, 20°, of the Ordinance of 5 June
1997). Planning permit decisions cannot be appeayethird parties in the administrative track.
Final environmental permitting and planning perimgtdecisions can be challenged before the
Council of State by any interested party.

Administrative and Judicial Review & Enforcement Bvisions

22.  Can the decisions of the authority (local, regal, central) responsible for making deci-
sions on EIA be appealed? Who is the superior authodeciding over the appeal?

As explained earlier, the screening and scopingsaberts of the EIA Service in thielemish Region
can be the object of a demand for reconsideraticdheodeveloper by that same service, with the
involvement of an expert advisory commission. leaWalloon Regiorthe developer may ask also
the competent authority to reconsider a screengugstn. In theBrussels Capital Regiosome of
the decisions of the guidance committee can bead@pdy the developer with the Brussels Capital
Government. Those procedures are thus not opérirtoparties.

As has been explained in the answer to questionh2lEIA will be part of the application for a

planning, environmental or integrated permit. lattiprocedure, third parties can appeal to the
higher administrative authorities against permiftidecisions, being, depending of the type of
project or decision, the provincial governmertig tegional government or an individual regional
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minister, or the Environmental College as environtakpermits in the Brussels Capital Region are
concerned. Planning permit decisions in the Wallaod the Brussels Capital Region however
cannot no be appealed by third parties in the agdtnative track.

See for examples the Brussels Airport EIA Casetlam&pa-Francorchamps Circuit Case.

23. Is there a judicial review against decisions deain EIA procedures? If yes, what matters
can be challenged and what decisions can the caake?

After exhaustion of the administrative appeals avidilable - one can appeal against screening and
permit decisions taken in last instance by the adstrative/political authorities before the Council
of State (Supreme Administrative Cotttwhich can review the legality of the decisionttbfrom

a procedural as from a substantive point of viewluding the compliance of the challenged deci-
sions with relevant European Directives. The Adstnaitive Jurisdiction Division of the Council of
State protects the citizen against unlawful governihdecisions (individual decisions, but also ad-
ministrative regulations). Insofar as there areotteer competent courts, all natural and legal per-
sons can bring an action for annulment before thenCil of State against unlawful administrative
acts that have caused them detrimferits the highest administrative court, the Countibtate acts

as a cassation judge against judgments of lowerrashnative courts deciding on certain matters, as
is the case in the Flemish Region with the CouotiPermit Dispute¥, that is competent to hear
cases concerning planning permits, and in the éyiategrated permits. The rulings of the Council
of State are not open to appeal. The Council deStsaempowered to suspend the implementation
of a challenged administrative decision. An acfiencessation may be brought along with the ac-
tion for annulmen®. The Council of State was competent to suspendhhbenged decision if the
grounds for annulment were found at first sighbéovalid, if there was an urgent necessity and if
the immediate implementation of the challengedoacktgulation might cause detriment that is dif-
ficult to remedy. Recently the conditions under eha challenged administrative can be suspend-
ed, have been eased: there should be at leasednassargument thadrima faciecan justify the
annulment and the case is too urgent to deal veitanaordinary demand for annulment. Recently,
apart from annulment and suspension of the chadlgm@giministrative act, the Council of State has
received some additional remediesawarding a financial compensation, upholding (saf) the
legal effects of the annulled act for a certainigueof time or in a definitive way or inviting the
authority to make use of an “administrative loSp”

24.  What are the criteria of legal standing againgécisions based on EIA? Who (individuals,

NGOs, others) is entitled to challenge the EIA dgon at the court? Do individuals need to be

affected? If yes, in what way do individuals neexllie affected by the decisions in order to have
standing?

The procedure for judicial review of administratifecisions by the Council of State is laid down in
the Organic Act. According to Art. 19 an action @mnulment of an administrative act can be
brought by any party (any natural or legal persshich has been "harmed" or has an "interest" at
stake. Meeting this requirement does not posequdati problems for individual claimants in envi-

*9 www.raadvst-consetat.be

** The same competence resides with the Council mhiPBisputes in the Flemish Region are concerned.

*L https://www.rwo.be/Home/RaadvoorVergunningsbetwign.

2 The same competence resides with the Council ohiP®isputes as planning permits in the Flemisigign are
concerned. In the future that will also be the caik integrated permits.

*3 Furthermore is has been clarified that procedilmals that do not influence the content of the #uat do not take
away a guaranty from the interested party or tlaest o influence on the power of the authority ikatied the act,
cannot lead to annulment of the act.

**In particular this last innovation is currentlyatlenged before the Constitutional Court, that nédgeannulled a simi-
lar framed “administrative loop” before the Flemi€buncil of Permit Disputes (Constitutional Count, 74/2014, 8
May 2014,l. Thielemans and Others and vzw Straatego andr§the



18
ronmental cases. Proof of actual harm is not redquia legitimate interest in the contested act is
sufficient. This interest need not necessarily lbseld on a legally recognised subjective right.
Whether a natural person has the interest reqtiredek judicial review of an administrative deci-
sion affecting his or her environment is essertiallfactual matter, which will be judged by the
Council of State based on the specific circumstamdeghe case. Although the notion "public con-
cerned" within the meaning of the Aarhus Convenisonot actually used, the case law on the crite-
ria for standing for individual members of the pabh substance comes very close to the definition
of this notion in the Convention. The Council wetkamine whether the claimant will or may be
affected by the environmental effects of the immantation of the decision. The nature and range of
those effects will be taken into account. In thergvof uncertainties, the decision on standinggend
to be in favour of the claimant. The distance betwihe claimant's home and the activity that is the
subject of the contested decision is an importansicleration, but it is not necessarily decisive. |
planning cases, e.g., the settled case-law isathatinhabitant of the neighbourhood" has a legiti-
mate interest to seek review of planning decisiaifiscting its aspect and development. There is
also case-law in which the Council held that a penssing a forest area for recreational purposes
(e.g. walking) can challenge the legality of an adstrative act which will result in the deteriora-
tion of that area. Since the mid-1980s, the Counicbtate also acknowledged that environmental
groups could take action against government aacbsdar to protect collective environmental inter-
ests. The Council of State does require, howevet, the organization be 'representative’ of the
group of people whose collective interests areatiereed or damaged, and it will verify whether:
“the organization has such a level of support antblegnmembers of that group that it may be rea-
sonably assumed that the positions adopted byrtf@nization coincide with those of the interested
parties themselves® This approach is or was not without its problemsparticular for umbrella
organizations. In a number of cases the Coundailexample, ruled that an environmental umbrella
organization does not have the authority to detbedspecific interests of the constituent organiza-
tions, or even that a national environmental org@ion has no specific interest in taking action
with regard to a local environmental issue. Loaalimnmental groups, for their part, sometimes
have difficulty proving that they have sufficiemtchl support. All of this led to inconsistent case
law, with at times widely divergent views betweefiedent chambers of the Council of State on the
same issue. There was a distinct impression tleaCtiuncil of State had gradually become more
restrictive in the assessment of the interest reqment, probably in view of the growing number of
cases that had to be considered. The Aarhus Campli@ommittee, which was requested to rule
on a complaint lodged by the Flemish environmeutabrella organizatio®Bond Beter Leefmilieu
Vlaandererregarding the restrictive case law of the Countibtate in town and country planning
matters, was of the opinion that this case-law matsn line with the Aarhus Conventidh.

For the moment it seems that the jurisprudencé®iQouncil of State is subject to evolution. In a
judgment of the general assembly of the CouncB@ité’, the Council used the usual formula of
the Constitutional Court concerning standing regaents for NGO's, in stating that a non-profit
organization that has legal personaliéggociation sans but lucrativ@as standing if its statutory
objective is of a particular nature, and thus défe from that of general interest, that she i®def

ing a collective interest, that de statutory aim b& affected by the challenged act and that it is
obvious that she is pursuing her statutory objeciivan active way (para 28.2.3.2). A similar for-
mula was used in later judgmetitsSince the creation of particular administrativeirts dealing
with immigration law (on the federal level) and loing permits and alike in the Flemish region,
the caseload is indeed becoming more manageabléharohcklog is gradually disappearing. To-

%5 See, for instance: Council of Statgw Bond Beter Leefmilieu-Interenvironnemetft 20.882-20.885, 20 January
1981.

%5 Aarhus Compliance CommitteBindings and Recommendations with regard to compkaby Belgium with its obli-
gations under the Aarhus Convention in the casacokss to justice for Environmental organizatiooschallenge
decisions in court (Communication ACCC/C/2005/1Bbwyd Beter Leefmilieu Vlaanderen VZW (Belgium)

>" Council of State, n° 187.998, 17 November 2008omans et. alTMR 2009, 64-94.

%8 Council of State, n° 192.085, 31 March 2008y Natuurpunt and Other§ouncil of State, n° 211.533, 24 February
2011,vzw Milieufront Omer Wattez.
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gether with pressures from the ECtHRthe Constitutional Colt and the Aarhus Compliance
Committe&?, it can be expected that the Council will becon@erienient again. For the moment
there is however no clear picture. Triggered by Aarhus Convention, some judgments can be
welcomed? while in others the Council of State is of thénign that its previous stricter approach
is consistent with art. 9 of the Aarhus Converftiom the latter case law the Council of State is of
the opinion that although environmental NGO’s aspmed to have an interest by virtue of Art. 9
(2) of the Aarhus Convention, they must also sheapéacity” or “quality” (‘hoedanigheitl “ ca-
pacité€), a somewhat unclear concept in this context ikainterpreted in that sense that there
should be a clear match between the statutory tgeof the NGO and the contested project. A
regional organisation can in that view only chajlerprojects of regional interest, not smaller pro-
jects that are only of local relevance, or biggemjgrts that are afupraregional interest. Some-
times also “representativity” (Epresentativité' “ representativitell) is requested, meaning that the
association should have sufficient support of thegbe living in the area that is affected by the-co
tested decisiofi*

25. Does an administrative appeal or an applicatifor judicial review have suspensive effect
on the decision? Under which conditions can the Eti&cision be suspended by the court?

In theadministrative appeal procedurdsr e.g. environmental or planning permits, in geh only
appeals lodged by authorities have suspensorytgeffet appeals lodged by the applicant or third
parties. However in the Flemish region, planningrmpes appealed by third parties will be suspend-
ed (Art. 4.7.21 Flemish Land Use Planning Codegp®usion by the administrative courts is dealt
with in the answer to question 23.

26. Does the court have the competence to changefaidran EIA decision? Can it decide on a
new condition or change the conditions of the El&dsion?

No. This is considered to be in violation of th@a®@tion of powers, as discretionary decisions are
at stak&. After annulment, the administrative authority Hastake a new decision taking into
account the ruling.

27. In general, is it required to include monitorgh of environmental impacts in the EIA?
How is compliance with the monitoring conditions ing checked? Is the public informed about
the results of monitoring and if yes, how?

In the Flemish Regioran EIA should contain “a description of the measuhat reasonably can be
taken for a sound monitoring and evaluation ofeffects of the proposed project” (art. 4.3.7, 8 1,
2°, d, of the Decree of 4 April 1995). Furthermdies EIA Service may organise monitoring for a
project or a category of projects for which an Hi#s been done in the past. (art. 4.6.3). However,
monitoring is in practice mainly organised in tlhamework of the environmental permit system
(including environmental reporting and PRTR—-requieats), in the form of self-surveillance and

%9 ECtHR, 24 February 2009 Erabliére ASBL v. Belgium.

€0 Constitutional Court, n° 109/210, 30 September2Christel Demerlier

® Findings and recommendations, ACCC/C/2005Bidnd Beter Leefmilieu Vlaanderen VZW.

%2E.g. Council of State n°. 166.889, 15 Februa§720ZW Milieufront Omer WatteSee in the same sense: Council
of State, n° 193.593, 28 May 2009zw Milieufront Omer WattezCouncil of State, n° 197.598, 3 November 2009,
vzw Stichting Omer Watte@ouncil of State, n° 213.916, 16 June 2044y Natuurpunt Beheer

83 E.g. Council of State, n° 197.509, 3 November®0Gw Milieufront Omer Watteand more than 20 other judg-
ments in the same sense.

L. LAVRYSEN, Study on factual aspects of access to justice latiom to EU Environmental law. Belgiynduly
2012, p. 19-21.

% See in relation to the “administrative loop”: Congional Court, n° 74/2014, 8 May 2014 Thielemans and Others
and vzw Straatego and OtheB.7.3.
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reporting for the larger industrial installationadaperiodical environmental inspections by the
competent inspectorate, without a direct link withat has been laid down in the EIA.

In the other Regions there are no explicit requéets to include monitoring in the EIA. In these
regions monitoring is also essentially done in filaenework of the environmental permit system.
We already mentioned the possibility in the Walld®egion to set up a guidance committee, that is
monitoring the project in some sense (see answguéstion 21).

28.  Who controls compliance with EIA decisions your country? Are there specialized in-
spectorates checking compliance? How often do irdjmns take place? What enforcement policy
do the authorities have (warnings, injunctions, setions and so on) in case of detected non-
compliance? Has information on the results of insg®ns and related enforcement actions been
disseminated to the wider public, and if yes, how?

In the Flemish Region the inspectors of the Envitental Inspectorate of the Department of the
Environment, Nature and Energy are in charge otkihg compliance with the EIA legislation (art.
21, 1°, Executive Order of 12 December 2008), wailether Section of the same Department is in
charge of surveillance of the accredited experts 28, 1°§’. Referring to the late&nvironmental
Enforcement Repdfbne can say the EIA is not a priority at all. Therevis only used ones, in
relation to a particular training activity, not terms of enforcement policy. Also in the latest
Environmental Enforcement ProgramthE&IA is absent.

In the Walloon Regionthe officers of the inspectorate division of theredtorate general
“agriculture, ressources naturelles et environnemébtG.A.R.N.E.)*® are in charge of

surveillance.

In the Brussels Capital Regiolnspection is a competence of the inspectors ef Binussels
Environmental Agency and officers of the municipaldesignated by that municipality (art. 4
Ordinance of 25 March 1999).

Flaws in the EIA can give rise to the applicatidraalaim in application of the Act of 12 January
1993 on a right of action for the protection of #vevironment’. Also in liability cases EIA can
play a rolesee the Liege Airport EIA Case.

29. If EIA decisions are infringed, what types o#sctions can be imposed by whom? Are
these sanctions administrative, criminal or civih inature? What is the level of sanctions? Are
those sanctions often applied and are they consadeto be effective? Can those sanctions be ap-
plied on legal persons? Please illustrate your amesviby referring to examples of national case
law!

In the Flemish Regiorsome minor infringements regarding duties of théhar of an EIA are

considered as “administrative infringements” (seméx | of the Executive Order of 12 December
2008) for which only an administrative fine of mé&0.000 (x 6) € can be imposed. All other
infringements can be sanctioned through the peaektwith criminal sanctions ranging from 100

8 http://www.Ine.be/organisatie/structuur/afdelingieni-inspectie

67 http://www.Ine.be/themas/erkenningen

8 http://www.vhrm.be/documenten/milieuhandhavingsmpmhr-2013-de-web.pdf

% http://www.vhrm.be/documenten/milieuhandhavingspaogma/mhr-11.1.40002-de-mhp2011-webversie.pdf

"0 http://environnement.wallonie.be/administration/dpm

" See: L. LAVRYSEN,Study on factual aspects of access to justice latiom to EU Environmental law. Belgiym
July 2012, p. 11 & 15; Court of Appeal, Brussel§, Narch 2006,T. Aenspeck and Others v. Flemish Region, TMR
2006, 353-365.
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(x 6 ) to 250.000 (x 6) € and/or imprisonment ahanth to 2 years (art. 16.6.1 Decree of 5 April
1995), or, when there is no prosecution, by arrratéese administrative sanction of max. 250.000
( x 6) €. The accreditation of EIA Experts canduspended or withdrawn by way of sanction if
they do not comply with their legal duties, as basn explained in answer to question 14.

In the Walloon Regiorthe competent inspectors can propose a settlefpeab0 €) or impose an
administrative fine between 50 (x 6) and 10.00@GB)*€, unless the public prosecutor decides to
prosecute the case. Criminal sanctions can inctiedt vary between 100 (x 6) € and 100.000 (x 6) €
and /or imprisonment of 8 days to 6 months. Theeatitation of EIA Experts can be suspended or
withdrawn by way of sanction if they do not compljth their legal duties (art. R. 71 Walloon
Environmental Code).

In the Brussels Capital Regiowmiolations of duties imposed to accredited expeas be punished
by criminal sanctions of 8 days to 12 months orrisgnment and/or with a fine of 2,5 (x 6) € to
2.500 (x 6) € (art. 96 of the Ordinance of 5 JuB87). The accreditation of EIA Expert can be
suspended or withdrawn by way of sanction if theyndt comply with their legal duties (art. 77 of
the Ordinance of 5 June 1997).

All these sanctions can be applied to legal persons

In practice they seem to be imposed very seldone ptoper application of the permitting
procedures by the competent authorities is mucteratiective. As has been explained before, one
should dispose of an approved EIR before startimghe Flemish Region) or continuing (in the
other Regions) a permitting procedure. When thégabbns regarding EIA are not observed, the
procedure can simply not go ahead. If, notwithstamdome flaws, the permitting procedure goes
ahead, the permitting decisions may be attachell avitillegality, and appealed before the higher
administrative authority, and furthermore challehge court, as has been explained in answer to
guestion 23.

30. If a given activity falls under the provisioref the EIA legislation, but the developer start-
ed the activity without the required authorizatiomyhat kind of measures can be taken by the
competent authority?

In the Walloon Regionyegarding the environmental and integrated perthi& Mayor may, on
proposal of the competent inspector, order he whblgdown of the operation, seal the machinery
and close down the installation (Art. D. 149 of Wvalloon Environmental Code). As the planning
permit is concerned suspension of building actsittan be ordered by the inspectors (art 158 of the
Walloon Land Use Planning Code). The situationeig/ssimilar in theBrussels Capital Regiofart.

9 Ordinance of 25 March 1999; art. 203 Brusselgdlldse Planning Code) and tREemish Region
(art. 16.4.7. of the Decree of 5 April 1995; arfl.87 Flemish Land Use Planning Code).

31. Are there any penalties applicable to infringents of the national provisions adopted pursu-
ant to the EIA Directive?

See the answer to question 29.
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Jurisprudence

EIA is abundantly present in the case law. In I&jgments of the Constitutional Court EIA, SEA
or both are mentioned. A search (per August 15t¥p the internet database of the Council of
Staté? learns that the notiorétude d’incidences sur I'environnemenRégion wallonne(the En-
vironmental Impact Study in the Walloon Region)ufesin 1.000 judgments found. That is the
maximum result the database can show. This meatghbre are probably more judgments con-
taining those terms. A search on the notiproject-MER (the Environmental Impact Study in the
framework of EIA according to Flemish legislatio®sults in 143 judgements shown, while the
notion “plan-MER (term used in the Flemish Region for an Environtaé Impact Report in the
framework of SEA) results in 271 judgements, areltdrm MER” (can be used for both EIA and
SEA) results in 856 judgements. The terefféctenstudie{the Dutch term for an EIR in the Brus-
sels Capital Region) delivers 28 judgements, whitearch onétude d’incidences + Région Brux-
elles-Capitalé (the French terms) result in 129 judgements. lkamrnhore a search on the termsi-*
lieueffectenbeoordeling + mariene milieud capture EIA in the maritime areas, delivejsdge-
ments. So one can safely say that the instrumsanentioned in more than 1.700 judgements of the
Council of State. As this result is obtained on ltlasis of a full text search it can off course o t
the notion is only mentioned in the descriptiortted facts or in the arguments of the parties, with-
out EIA being the main object of the ruling by tBeuncil.

Hereafter we will present only a few cases thatadtbe of interest to an international audience.

The Brussels Airport EIA Case’®

Brussels Airport is situated in the Flemish Regiolose to the Brussels Capital Region (11 km
from the city centre). It has 3 runways, that eaah be used in both directions. It was opened in
1948. It has been enlarged and renewed severat simee. It serves now around 20 million pas-
sengers a year. Building activities were alreadynfithe beginning subject to planning permit and
the operation of some of the installations on tinpoat required also an environmental permit (or
“exploitation” permit as it was called before 199Due to an amendment of the environmental
permitting legislatioff, the operation of an airport as such became subjean environmental
permit, with effect from 1 May 1999 onwards. Acdogl header 57.2°, of the Annex | to the
(Amended) Executive Order of 6 February 1991 coimagi the Flemish Regulation on the Envi-
ronmental Permit (“VLAREM [”) the operation of arrport site with a runway of at least 1.900
meter is subject to an environmental permit of clasvhich means that it is delivered in first in-
stance by the provincial government. As Brussetpdkt was of course already long time in opera-
tion on the 1th of May 1999 it is an existing fagilfor which there is a transitional provisioneth
operator of such a facility has 6 months the timoenf the date this activity become subject to a
permit, to introduce an application with the conemetauthority (art. 16 of the Decree of 28 June
1985 on the Environmental Permit). So in this gattir case, on 31 October 1999 at the latest. The
procedure is, compared with the regular one, siteglithere is no public inquiry and the operator
may continue his operations as long no final denisias been taken on its application. That appli-
cation is also simplified and shall not containEmvironmental Impact Report (EIA), but in ex-
change such a permit will be valid only for 5 yeéad. 38 VLAREM I). Off course, before the
permit expires, a new one for max 20 years carpbé&eal for according the regular procedure.

The amendment was clearly designed to try to nigigiae noise produced by the airport. That be-
comes clear if one looks at the sectoral conditfonghe operation of airports introduced with the
same Executive Order in the Executive Order of ieJLO95 containing general and sectoral envi-

"2 hitp://www.raadvst-consetat.be/?page=caselaw&lang=e

3 The environmental problems caused by Brusselsofiirp mainly the noise produced by the incoming degarting
aircraft — has given rise to abundant jurisprudesfcearious courts in Belgium (Constitutional Cqusupreme Court,
Council of State, Courts of First Instance and Ageourts), but the cases in which EIA is an isstgevery limited.

" Executive Order of the Flemish Government of 16rEary 1999BS11 March 1999.
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ronmental conditions (VLAREM II, Chapter 5.57). Awad the airports of class I, different noise
contours have to be designated within 18 monthisthepermit is issued, that will indicate noise
zones and within these zones the number of petsioered should be determined. In the envi-
ronmental permit restrictions can be imposed onntlmaber of incoming and outgoing aircraft in
function of their noise level category and the mipnality principle (in relation with the Brussel
Capital Region) should be observed.

The environmental permit for Brussels Airport haet issued by the provincial government on 1
February 2000, imposing restrictions of noise ghthiand introducing a cap of 25.000 night flights
per year. The permit is slightly amended by the esgmvernment on 29 September 2000 and 26
July 2001. The permit will expire on 31 January 208n application for the renewal of the permit
for 20 years has been introduced on 5 January 20ffdout an EIA. The permit, with additional
conditions on daytime noise, is issued by the praal government on 8 July 2004. The decision is
appealed with the Flemish Environment Minister bg bperator, the Brussels Capital Region, 10
municipalities, 4 local environmental organisatiamsl a lot of individuals from the neighbourhood.
An important element in the appeal that was alrdadyght for in the public inquiry and the con-
sultation process in first instance was the quesfian EIA was needed are not. The Flemish Min-
ister delivers the permit on appeal, on 30 Decerbéd.

That decision was appealed before the Council ateSty the Brussels Capital Government, some
municipalities, some local groups and individudlse main issue was if an EIA was necessary or
not. The Council is of the opinion that Flemishisbgfion at that time did not oblige the operator t
produce an EIA for the mere renewal of the permithout any changes to the airport or its run-
ways, because an EIA was only necessary for thestoaction or thorough change” of an airport or
for “displacing or extending the runways of it”. &lguestion arose however if the Flemish legisla-
tion was in conformity with the EIA Directive. ThH@ouncil decided to refer the case for a prelimi-
nary ruling to the ECJ.

The ECJ received the following questions for aipriglary ruling:

‘(1) When separate development consents apained for, on the one hand, the infrastructure kgfor
an airport with a basic runway length of 2 100 nestor more and, on the other hand, for the openatib
that airport, and the latter development consethe-environmental permit — is granted only forxefl pe-
riod, should the term ‘construction’, referred topoint 7(a) of Annex | to [Directive 85/337], breérpreted
as meaning that an environmental impact report &héwe compiled not only for the execution of theain
structure works but also for the operation of tlirpart?

(2) Is that mandatory environmental impacteassnent also required for the renewal of the enwiren-
tal permit for the airport, both in the case whéehat renewal is not accompanied by any change tanex
sion to the operation, and in the case where suchamge or extension is indeed intended?

(3) Does it make a difference to the obligatio produce an environmental impact report, in toatext
of the renewal of an environmental permit for arpart, whether an environmental impact report wasne
piled earlier, in relation to a previous operatidr@nsent, and whether the airport was already peration
at the time when the requirement to produce anrensiiental impact report was introduced by the Eerop
an or the national legislator?’

The ECJ answered those questions as folfbws

“19 In order to answer those questions, wiitick appropriate to consider together, it is neaeg to as-
certain whether the operation of an airport maystitute a ‘project’ within the meaning of Articlg2) of
Directive 85/337 and, if so, whether such a profatis within those listed in Annexes | and Il toetdi-
rective.

> Council of State, 14 July 2009, nr. 195.2B@yssels Capital Government an Others v. Flemishide
®ECJ, 17 March 2011, C-275/Mrussels Hoofdstedelijk Gewest and Others.
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20  As the Court observed at paragraph 23sofuiigment in Case C-2/0&braham and Otherf2008]
ECR I-1197, it is apparent from the very wordingAaficle 1(2) of Directive 85/337 that the term gpect’
refers to works or physical interventions.

21 It is expressly stated in the order foerefhce that the measure at issue in the main pingseis
limited to the renewal of the existing consent pemte Bruxelles-National Airport and does not iémtarks
or interventions which alter the physical aspedhefsite.

22  However, some of the applicants in the nmiceedings have argued that the concept of pdilysic
intervention must be broadly construed as enconmassly intervention in the natural surroundingsey
rely on paragraphs 24 and 25 of the judgment ineGasl27/02Waddenvereniging and Vogelbescher-
mingsverenigind2004] ECR 1-7405, in which the Court held that agtivity such as mechanical cockle
fishing is within the concept of ‘project’ as dedohin the second indent of Article 1(2) of Direeti®5/337.

23  That argument cannot be accepted. As theesde General points out at point 22 of his Opinibe
activity at issue in the case which gave rise & fadgment was comparable with the extraction wfenal
resources, an activity which is specifically reéerto in the second indent of Article 1(2) of Diree 85/337
and entails genuine physical changes to the sea bed

24 It follows that the renewal of an existipgrmit to operate an airport cannot, in the abseficny
works or interventions involving alterations to thbysical aspect of the site, be classified asragjept’
within the meaning of the second indent of Artit(2) of Directive 85/337.

25 It should be added that Article 2(1) ofdaitive 85/337 does not, in any event, require dngtproject
likely to have a significant effect on the envircemh be made subject to the environmental impa@sass
ment provided for in that directive, but only thaséerred to in Annexes | and Il to that direct{eeder in
Case C-156/0Aiello and Otherg2008] ECR 1-5215, paragraph 34).

26 It should be noted in that connection, @sted out by the Advocate General at point 26isf®pin-
ion, that the term ‘construction’ used at point)&fhAnnex | to Directive 85/337 is not in any wagnbigu-
ous and is to be understood as having its hormahing, namely as referring to the carrying out ofks
not previously existing or of physical alteratidnsexisting installations.

27 It is true that, in its case-law, the Cduas given a broad interpretation of the conceptafistruc-
tion’, accepting that works for the refurbishmehta existing road may be equivalent, due to thiee and
the manner in which they are carried out, to thestroiction of a new road (Case C-142E3blogistas en
Accién-CODA[2008] ECR 1-6097, paragraph 36). Similarly, theu@ has interpreted point 13 of Annex Il,
read in conjunction with point 7 of Annex |, to Bative 85/337 as also encompassing works to dieer t
infrastructure of an existing airport, without exteon of the runway, where they may be regardegaitic-
ular because of their nature, extent and charatiteyj as an alteration of the airport itsédbfaham and
Others paragraph 40).

28 However, it is clear from reading thosegjments that each of the cases which gave riseeto th-
volved physical works, which is not the case inthen proceedings according to the information [ufed
by the Raad van State.

29  As the Advocate General points out at pp8bdf his Opinion, while it is established case-that the
scope of Directive 85/337 is wide and its purposi/\oroad (see, inter aliAbraham and Othergparagraph
32, andEcologistas en Accion-CODAaragraph 28), a purposive interpretation ofdimective cannot, in
any event, disregard the clearly expressed intemtighe legislature of the European Union.

30 It follows that, in any event, the renewhhn existing consent to operate an airport carindghe ab-
sence of any works or interventions involving atems to the physical aspect of the site, be ifledsas a
‘construction’ within the meaning of point 7(a) Afnex | to Directive 85/377.

31 It should nevertheless be pointed outith#tte proceedings before the Court, in particatathe hear-
ing, some of the applicants in the main proceedsuimsnitted that, since the expiry of the periodtfanspo-
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sition of Directive 85/337, the infrastructure ofuRelles-National Airport has undergone alteratioorks
without an environmental impact assessment beingedeout.

32 In that context, it should be noted thatoading to the established case-law of the Caurg case
involving a permit, such as that at issue in therpaoceedings, which does not formally concermetivity
subject to an environmental impact assessmenhéptirposes of Annexes | and Il to Directive 85/387
may nevertheless be necessary for such an assegsnisn carried out where that measure constitates
stage in a procedure the ultimate purpose of wtidio grant the right to proceed with an activithigh
constitutes a project within the meaning of Arti@dgl) of the directive (see, to that effeAhraham and
Others paragraph 25).

33  According to that same line of authorithhare national law provides that the consent pragetfuto
be carried out in several stages, the environmémniadct assessment in respect of a project mugt,imci-
ple, be carried out as soon as it is possibledotify and assess all the effects which the projey have on
the environment (see Case C-201¥2lIs[2004] ECR 1-723, paragraph 53, ailraham and Othergara-
graph 26). It has also been held that a nationasome which provides that an environmental impaet a
sessment may be carried out only at the initiajestaf the consent procedure, and not at a latge stathe
procedure, would be incompatible with Directive 8 (see, to that effect, Case C-508@8nmissionv
United Kingdon{2006] ECR 1-3969, paragraphs 105 and 106).

34 Inthe present case, it is therefore necgds point out to the Raad van State that ibisitfto deter-
mine, in the light of the case-law cited at parabsa27, 32 and 33 above and on the basis of thenaht
legislation applicable, whether a decision suckhas at issue in the main proceedings can be redaad a
stage in a consent procedure carried out in sestgés, the ultimate purpose of which is to enatiieities
which constitute a project within the meaning of tielevant provisions of Directive 85/337 to beriear
out.

35  For the purposes of examining the facis,ajppropriate to remind the national court that€ourt has
already held that works to alter the infrastructof@n existing airport, without extension of thmway, are
covered by point 13 of Annex Il, read in conjunati@ith point 7 of Annex I, to Directive 85/337, wie
they may be regarded, in particular because of ti&ure, extent and characteristics, as an atterat the
airport itself Abraham and Otherqaragraph 40).

36  The Court has also stated that the obgatithe European Union legislation cannot be cmeented
by the splitting of projects and that failure tkdgaaccount of their cumulative effect must not maaprac-
tice that they all escape the obligation to camy an assessment when, taken together, they alg li&
have significant effects on the environment witthie meaning of Article 2(1) of Directive 85/37Araham
and Othersparagraph 27).

37 If it should prove to be the case that¢eithe entry into force of Directive 85/337, worksphysical
interventions which are to be regarded as a projdtin the meaning of the directive were carriad on
the airport site without any assessment of thégoes on the environment having been carried oanhatar-
lier stage in the consent procedure, the natiooaftovould have to take account of the stage athvthe
operating permit was granted and ensure that tieetdie was effective by satisfying itself that Buan as-
sessment was carried out at the very least astagé of the procedure.

38 The answer to the questions referred exetbre, that the second indent of Article 1(2)Difective
85/337 and point 7 of Annex | to the directive trde interpreted as meaning that:

- the renewal of an existing permit to opein airport cannot, in the absence of any worksterven-
tions involving alterations to the physical aspefcthe site, be classified as a ‘project’ or ‘canstion’, re-
spectively, within the meaning of those provisions;

- however, it is for the national court Etermine, on the basis of the national legislatipplicable and
taking account, where appropriate, of the cumutadiffect of a number of works or interventions iearout
since the entry into force of the directive, whettieat permit forms part of a consent procedurei@aout
in several stages, the ultimate purpose of whidl isnable activities which constitute a projecthni the
meaning of the first indent of point 13 of Annexriéad in conjunction with point 7 of Annex |, toet di-
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rective to be carried out. If no assessment ofetingronmental effects of such works or intervergiovas
carried out at the earlier stage of the consentqutore, it would be for the national court to epstinat the
directive was effective by satisfying itself thaich an assessment was carried out at the very dedise
stage at which the operating permit was to be goant

(...))

The second indent of Article 1(2) of, and point 7 foAnnex 1 to, Council Directive 85/337/EEC of 27
June 1985 on the assessment of the effects of certpublic and private projects on the environment,
as amended by Council Directive 97/11/EC of 3 March997, are to be interpreted as meaning that:

- the renewal of an existing permit to operate an aport cannot, in the absence of any works or
interventions involving alterations to the physicalaspect of the site, be classified as a ‘projectt ccon-
struction’, respectively, within the meaning of th@e provisions;

- however, it is for the national court to determine,on the basis of the national legislation applica-
ble and taking account, where appropriate, of the emulative effect of a number of works or interven-
tions carried out since the entry into force of thalirective, whether that permit forms part of a corsent
procedure carried out in several stages, the ultinta purpose of which is to enable activities whichon-
stitute a project within the meaning of the first ndent of point 13 of Annex Il, read in conjunctionwith
point 7 of Annex I, to the directive to be carriedout. If no assessment of the environmental effects
such works or interventions was carried out at theearlier stage in the consent procedure, it would be
for the national court to ensure that the directivewas effective by satisfying itself that such an aess-
ment was carried out at the very least at the stagat which the operating permit was to be granted.”

In its final judgment the Council of State of Stegef the opinion that the challenged permit do no
tend to change the material situation of the exgséirport, but only to permit to continue the é&xis
ing operation of it. The Council of State is aldotlee opinion that the permit forms no part of a
consent procedure carried out in several stagegjltitmate purpose of which is to enable activities
which constitute a project within the meaning o first indent of point 13 of Annex I, read in
co7r18junction with point 7 of Annex I, to the direatito be carried out. The appeals have been reject-
ed”.

The Liege Airport EIA Case

The individuals who live near Liege-Bierset Airpaamplained of noise pollution, often at night,
resulting from the restructuring of the former maity airport and its use since 1996 by air freight
companies. An agreement signed on 26 February b8&8%en the Region of Walloni&pciété de
développement et de promotion de I'aéroport de é-Bgprsetand TNT Express Worldwide pro-
vided for certain modifications to the infrastruawf that airport in order to enable it to be ugdd
hours per day and 365 days per year. In partictheryunways were restructured and widened. A
control tower, new runway exits and aprons were atmstructed. The length of the runway of 3.

" See in a similar sense: ECJ, 19 April 2012, C-12ro-Braine ASBL and Others v The Commune of Brhine-
Chéteau:

“The definitive decision relating to the carrying of operations at an existing landfill site, takenthe basis of a con-
ditioning plan, pursuant to Article 14(b) of Counbirective 1999/31/EC of 26 April 1999 on the ldiidof waste,
does not constitute a ‘consent’ within the meardhérticle 1(2) of Council Directive 85/337/EEC 8% June 1985 on
the assessment of the effects of certain public @ndhte projects on the environment, as amendedibgctive
2003/35/EC of the European Parliament and of then€ibof 26 May 2003unless that decision authorises a change to
or extension of that installation or site, througlorks or interventions involving alterations to péysical aspect,
which may have significant adverse effects on tiver@mentwithin the meaning of point 13 of Annex Il to Diteve
85/337, and thus constitute a ‘project’ within theaning of Article 1(2) of that Directive”.

8 Council of State, nr. 222.678, 28 February 2@rBissels Hoofdstedelijk Gewest and Others v. Viza@ewest.
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297 meters was not altered however. Planning césiserd operational authorizations were also
granted so that the works could be carried out. dispute pending before the Belgian national

court concerns liability: the claimants in the marmoceedings have sought compensation for the
harm suffered, in their view, by them as a restithe nuisance — which they claim to be serious —
linked to the restructuring of the airport. It is that context that an appeal on a point of law was
brought before the Court of Cassation against gmeht delivered on 29 June 2004 by the Court of
Appeal of Liege. Considering that the dispute befbraised questions of interpretation of EU law,

the Court of cassation decided to stay the proogsdand to refer some questions to the Court of
Justice for a preliminary ruling.

The ECJ answered the questions as follows in dtgrient of 28 February 2068

“1. While an agreement such as the one at issubdmain proceedings is not a project within theanieg

of Council Directive 85/337/EEC of 27 June 1985lom assessment of the effects of certain publicpaird
vate projects on the environment, it is for theioval court to determine, on the basis of the aggille na-
tional legislation, whether such an agreement dtutsts a development consent within the meaninfytdf

cle 1(2) of Directive 85/337. It is necessary,hattcontext, to consider whether that consent fquers of a
procedure carried out in several stages involvingrancipal decision and implementing decisions and
whether account is to be taken of the cumulatifecebf several projects whose impact on the enwient
must be assessed globally.

2. Point 12 of Annex Il, read in conjunction withimt 7 of Annex I, to Directive 85/337, in theiriginal

version, also encompasses works to modify thedtfreture of an existing airport, without extensimithe
runway, where they may be regarded, in particulecduse of their nature, extent and characteristéssa
modification of the airport itself. That is the eam particular for works aimed at significantlycireasing
the activity of the airport and air traffic. It f®r the national court to establish that the congmetauthorities
correctly assessed whether the works at issueeinrthin proceedings were to be subject to an enwieonm
tal impact assessment.

3. The competent authorities have to take accolfteoprojected increase in the activity of an aipwhen
examining the environmental effect of modificatioragle to its infrastructure with a view to accomatod)
that increase in activity.”

The Court of Cassation subsequently quashed theadgapjudgment for inter alia violation of Di-
rective 85/337/EEC and has sent the case to the 6bAppeal of Brussels for reconsiderafiorit
seems that the case is not settled yet.

The Spa-Francorchamps Race Circuit Case

The Spa-Francorchamps Race Circuiixists since 1920. It organizes various motorizpadrt
events, including the 24 Hours of Spa, an enduraacig event held annually since 1924. The
actual shape of the circuit dates back from theD$9%ince the year 2000 the volume of activities
has increased considerably, with 210 days of agtiai 2005. On 8 August 2006 the operator ap-
plies for an integrated permit for the operationtlod circuit and its attached installations and to
modify thenf’. An EIA has been prepared. A public inquiry ischiel the two concerned municipali-
ties resulting in nearly 100 complaints. The mamplaints deal with noise nuisances and negative
impacts on Natura 2000 sites and their buffer aréasous opinions are delivered by competent
environmental authorities, most of them favouralneler conditions. The public service dealing
with noise nuisances however has a negative opuohiento failures in the EIA Report. On the basis
of that report one cannot have a reliable idedefbise impacts, the Service says. They ask a Uni-

"9 ECJ, 28 February 2008, Case27, Paul Abraham and Others v Région wallonne arfue@t

8 Court of Cassation, 4 December 2088and othersArr. Cass.,2008, n° 696.

81 Before the circuit itself consisted completelypaiblic roads. From 2003 onwards this, that waslooger the case
so that the circuit was becoming subject the emwitental permit system.
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versity professor to review the EIR and the autbiothe EIR is asked to revise his report on that
basis. He only sends a new presentation of thdtsesiuhis measurements to the authority. On 10
November 2006 the integrated permit is issued bycttimpetent officials under certain conditions.
Part of the application (a new parking and the wet®f the F1 Tribun&d) has been rejected. The
permit has been appealed with the competent WallMomnster, by third parties, criticizing the
noise standard, considered to be too lenient, Baddo high number of days the circuit may be
used, and by the operator, criticizing some ofithposed conditions and the refusal of the addi-
tional parking’s. After a new acoustic study thenpetent authority for noise abatement delivers a
favourable opinion under certain conditions. OAp2il 2007 the integrated permit is issued by the
Minister, confirming the first decision, but refogi also the permit for an additional heliport. The
Minister charges the operator to do a new studthemoise issues, so that before the end of 2009
appropriate conditions can be attached to the pgmeanwhile some transitional measures are
taken), the composition of the guidance commiteeenodified, a parking, initially refused, may
however be built under certain conditions.

The permit delivered by the Minister is challendpdore the Council of State, by a local environ-
mental group and some neighbours. In their demanduspension of 15 June 2007, one of the ar-
guments deals with the flaws in the EIR concerrilmg noise nuisances. Referring to the relevant
Walloon legislation and the provisions of the Elidative, the Council reveals that the authorities
should dispose of all relevant information concegnénvironmental impacts of the project, before
deciding on the permit application, and that thengetent authority is entitled to ask for comple-
mentary information of the operator and authorh# EIR, if on the basis of the EIR, the public
inquiry and the consultations held, it has no siéht information. In case it has to do with lacsina

it should take the form of a complementary EIA,jsabto procedural guaranties, including public
participation and consultation, the Council sayieAa lengthy reasoning on the basis of a thor-
ough inspection of all relevant documents (p. 487-of the judgment), the Council comes to the
conclusion that the EIA Report had so many flovet thcomplementary EIA was necessary. So the
integrated permit, that has been is delivered enbiisis of such a lacunar EIA, is illegal, and the
permit is suspended by the Coufitil

The Council of State had not to deliver judgmentl@appeal for annulment, because the integrat-
ed permit was withdrawn meanwhile by the (new) Wil Minister on 24 September 2669A
new integrated permit has been delivered latef>oand a new EI® realized. This permit more
restrictive seems not to have been challenged again

8 The F1 Grand Prix in this circuit was left outtbé 2003 calendar as a response to the internat¢oblegislation in
Belgium. The event was tagged as a World Classtevighin the national senate, and thus it was sdeedhe 2004
Formula One season. Spa was dropped from the Far@ng calendar in 2006. The organizer of the ewent bank-
rupt in late 2005, and therefore the planned impnoents to the race track and paddock had not yat beade. The
Wallonia government stepped in and provided theessary funds, but too late for the 2006 race te fdlce. With a
new financial backer, the renovation started onogé¥nber 2006 and finished in May 2007, costing ado€19 mil-
lion. Formula 1 returned to Spa for 2007

8 Council of State, nr. 196.196, 18 September 20&sh| Sourdin and Others v. Walloon Region

8 Council of State, nr. 199.556, 15 January 208bl Sourdin and Others v. Walloon Region.

& http://www.cwedd.be/uploads/Avis%20EIE%20-%202011372%20Circuit¥%20Spa-Francorchamps.pdf :
http://gouvernement.wallonie.be/spa-francorchanmssal-arrete-et-une-meilleure-prise-en-compte-aesains

8 http://sites.uclouvain.be/creat-locifimages/stddemmunication/fiche_17_francorchamps.pdf




