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Question 1.

Both natural and legal persons can be held liatathout precondition, for
environmental crimes which are treated in a simvilay to other crimes procedurally
and substantively.

The provisions of our criminal law satisfy the regments of Article 6.1 and 6.2. In
relation to offences of strict liability (not requng the proof of any mental element),
generally speaking legal persons will be held amatiy liable consistent with the
purpose of the legislation. Where a mental elenseimicluded in the offence (for
instance, where it is necessary to prove intentio@)ourt will examine the purpose
of the legislation and determine whether the reteparson acting on behalf of the
legal person was, for the purpose of the legishaiiis controlling mind and will. If
so, then a conviction can follow.

Relevant elements of the law provide for the crahirability of officers of a
company if the offence occurs as a result of tbeirsent, connivance or negligence:
see, for example, regulation 44 of the Waste (Emgknd Wales) Regulations 2011.
Offences could include inciting, aiding and abeftim accordance with the general
principles of our criminal law.

Question 2.
| am unaware of any gaps in the transposition of32of the Directive into UK law.
Question 3.

Offences are created in the individual Regulationsws which deal with the

relevant subject matter. There are exemptionsemritito laws which reflect the
limitations set out in Art 3. For instance, undee Environmental Permitting

(England and Wales) Regulations 2010 there araelfiexempt facilities” which in
most cases are related to the scale of the opesaand fixed so that they are brought
within the exclusions in Art 3.

Question 4.

Sanctions upon sentence include fines as well pgsonment. The maximum levels
vary depending on the type of offence, and in Emgjland Wales the Sentencing
Council has issueBnvironmental Offences: Definitive Guidelimbich judges must
have regard to when sentencing and which is atthfdrenformation. | have also
enclosed the judgment of the Court of Appeal infitst case where thesa&uidelines
were considered and in which a fine of £250,000 waseld (with the court
observing that they would have upheld a “very saislly higher fine”): R v
Thames Water Utilities Ltd [2015] EWCA Crim 960.




Whilst commission of the crime by an organized graunot specifically mentioned
in theGuidelinest would no doubt be an aggravating feature. Thmioal courts can
order an offender to take steps to remedy the caiuke offence in certain cases
under Regulation 38 of the Environmental Permit{iaggland and Wales)
Regulations 2010. Additional to removal of wastelosure of illegal facilities as
part of the sentencing exercise, civil courts hiéneepower to grant injunctions or
mandatory orders to do so. Under the ProceedsinfeCAct 2002 the court has
power to enquire into the profits of the criminatigity and confiscate them. The
court has power under the Environmental Protecthwtsl 990 to order the forfeiture
of a vehicle involved in the commission of the affe and in other cases there is
power to order the offender to be deprived of priypesed to commit a crime.

Question 5.

Environmental offences are frequently brought tortby the relevant regulator, and
can cover all aspects of environmental protect@omvictions are most frequently
met with a fine rather than imprisonment. | am aware (anecdotally or otherwise)
of any particular difficulties in investigating bringing cases of environmental crime
to court. | suspect the development of a speciadigtt with jurisdiction to hear these
cases could be beneficial. In relation to the prarded about the use of
administrative sanctions, please see the answewlielquestion 7.

Question 6.

Prosecutions for environmental crime are broughtleyrelevant regulators: for
example in England the Environment Agency bringspoutions for instance in
respect of amongst other matters water pollutiad, Matural England bring
prosecutions for harm to protected habitats andispeThey have experts with
relevant scientific knowledge and the expertisertdertake independent
investigations and they employ trained in-houseykra who lead the prosecutions
(although external lawyers are on occasion broughthere the case demands). The
cases are brought within the normal criminal cows do not have a court with a
specialized jurisdiction in this respect.

Question 7.

Following independent Reports sponsored by the mowent (the Hampton and
Macrory Reports), dealing with the need for regatato be risk-based and
proportionate, the Regulatory Enforcement and $ametAct 2008 was enacted. This
authorized the introduction of civil sanctions tgpplement the enforcement powers
of regulators. There are four kinds of civil saantifixed monetary penalties;
discretionary requirements; stop notices and eefoent undertakings. The Act
authorizes the relevant Minister to issue an opdeviding a regulator with access to
the sanctions. The Environment Agency and Natungl&hd are authorized to use
civil sanctions but they are not available in relato all offences for which they have
responsibility. Civil sanctions are an alternativgrosecution. Fixed monetary
penalties are generally low level fines intended eixample, for low level non-
compliance. Discretionary requirements can inclingegpayment of a variable
monetary penalty or the taking of steps to secaneptiance and restore the position.
Within the scheme of legislation for some areasrofironmental regulation there are



provisions for taking administrative steps to seekecure compliance with the law.
These can take the form of the service of a n&jeeifying the problem and the
steps that the person needs to take to solveriinBtance, an Enforcement Notice
can be served by the regulator under the Envirotath@ermitting (England and
Wales) Regulations 2010 or a Suspension Notidasfbelieved that the operation of
the regulated facility involves a risk of serioudlption. In some instances the service
of a notice and a failure to comply with it carelfgyive rise to criminal liability, for
example under the Waste (England and Wales) Regusa2011.

Taking the Environment Agency and Natural Englas@eamples, they publish
detailed policies explaining how they will operatproportionate enforcement regime
and the criteria which will be used to determingiithesponse, from a warning at one
end of the scale to prosecution at the other. Btaild also include, for example, how
the level of the penalty will be determined whemanistering a variable monetary
penalty.

Question 8.

As noted in answer to 7 above, the use of admatig& sanctions occurs within the
operation of a proportionate and risk-based enfoece regime. Additionally, service
of appropriate notices under the relevant legstatvill often be regarded as a
suitable action by the regulator, or will themsshoe needed as the foundation for
any subsequent criminal action.

The level of fine which may be incurred followingrwiction is indicated in the
Definitive Guidelinesas noted above the judge is obliged to have detgathis
document when sentencing and so it illustratesikegy level of sentencing in cases
of this kind and the factors which the court wiiMe in mind when fixing the fine.
Attached to these answers is a recent case indbd Gf Appeal, R(Natural
England) v Day [2014] EWCA Crim 2683, which concaafrdomestic rather than EU
law nature conservation issues, and in which thetagpheld a fine of £450,000 in
relation to damage caused to a Site of Speciah8ieelnterest which is, like the
Thames Water case, illustrative of the court's apph. Remedial sanctions imposed
by criminal courts are relatively rare but not uakm. As an illustration th&nnual
Report on Natural England’s enforcement activitggdril 2013 to 31 March 2014
attached. It shows examples of restoration or htsbiieing ordered following
convictions. However, civil and administrative redres are far more likely to be the
source of rectification of the effects of harmfuatiwity if it is continuing or has
lasting effects.
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LORD THOMAS OF CWMGIEDD, CJ:

1. In October 2010 the appellant, Philip Day, a manenbrmous wealth and who
employs 10,000 people through the companies cdedrddy him, acquired with his
wife the Hayton Estate near Brampton, Carlisle, Guan The estate comprises about
500 acres, mainly of woodland. Part of the estabmunded by the River Gelt, which
runs along the easterly borders of the estate imorh westerly direction and
eventually flows into the River Eden. The Gelttlais point has carved a channel
through the red sandstone to form a meanderingegorg

2. The environmental and ecological importance of eman the gorge within the
Hayton Estate was recognised in 1969 when it waggdated as a Site of Special
Scientific Interest (SSSI); that designation wasmaded to protect it.

3. In November 2010 operations were carried out withaarea of the SSSI without the
authorisation of Natural England, the body whiamder the Wildlife and Countryside
Act 1981 (the 1981 Act), has authority to allow Isumperations. The operations
resulted in the felling of 43 trees, the constattof a track wide enough to take
vehicles and the construction of bunds/banks t@aedpghe track. Large areas were
stripped of trees and flora exposing large areasfand rock. The local residents,
despite actions intended by the appellant to obsthem, brought the matters to the
attention of Natural England.

4, As a result, the appellant was charged with offenaeder s.28E(1) and s.28P(1) of
the 1981 Act. It provides as follows:

“28E(1) The owner or occupier of any land includinga Site
of Special Scientific Interest shall not ... carryt @n cause or
permit to be carried out, on that land any operatiounless

€)) One of them has ... given Natural England nodica
proposal to carry out the operation specifyinghasure and the
land on which it is proposed to carry it out.”

“S.28P(1) A person who, without reasonable excuse
contravenes s.28E(1) is guilty of an offence ...”

4) For the purpose of sub-sections (1), (2) and {3% a
reasonable excuse in any event for a person ty carr
out an operation (or to fail to comply with a
requirement to send a notice about it) if ...

(b) the operation in question was an emergency
operation particulars of which (including details o
the emergency) were notified to Natural England as
soon as practicable after the commencement of the
operation.”

5. The appellant was summoned before the Magistr&estt, but pleaded not guilty.
He elected trial. He was committed for trial a¢ tGrown Court at Carlisle on an



indictment containing three counts relating to dperations we have described, each
charging an offence under s.28E and 28P of the 2@81

The appellant sought a preliminary hearing. Hentasked the judge to rule before
any evidence was heard on a question of law. Heating took place on 18 and 19
April 2013 before HH Judge Peter Hughes QC. Tldggumade a ruling which was
challenged on this appeal.

After that ruling the appellant pleaded guilty teudts 1 and 2. He submitted a
document entitled, “Basis of plea and points fotigation”. Despite the prosecution

pointing out in writing before the hearing thatitl not accept that basis of plea, the
appellant did not apply to vacate the plea.

The judge then held a Newton hearing, making mdifigs on 31 July 2013. In the
result the judge fined the appellant £450,000 avsiscin the sum of £457,317.74. A
default sentence was fixed at four years. Coum&8 ordered to lie on the file on the
usual terms. No part of the fine had been paiti@time of the hearing, but the fine
and the costs were paid on 5 December 2014.

The appellant appeals by leave of the Single Jadgénst conviction and sentence.
He was represented by Mr Richard Matthews QC wlibndit appear below. He
conducted the appeal with his customary skill a=zaring.

THE APPEAL AGAINST CONVICTION

() Theruling made by the judge

10.

11.

12.

As we have set out at paragraph 6 above the appéieough his then legal team
raised a number of legal issues. On 18 and 19 Rpdi3 two of those points were
heard, namely (1) whether the offences under s&#8Es.28P of the 1981 Act with
which the appellant was charged were offencesrut $iability and (2) whether the
matters relied on by the prosecution could in lamoant to the appellant causing the
prohibited operations that resulted in the damamethe SSSI which we have
described.

It is important to point out at the outset thaisinot disputed on this appeal that the
offences were ones of strict liability. However aald not understand why the point
in relation to causation had been argued beforeevigence was heard. Mr Richard
Matthews QC could not help us with an explanatsave to say that the appellant had
acted on the advice of his then legal adviserswas submitted by Mr Tedd QC on
behalf of the prosecution that the appellant’'s psgphad been to take every step,
consistent with the conduct that he had engagedtin the local residents to which
we refer at paragraph 32.ix) to 32.xii) below, afng his wealth to try and obstruct
his prosecution.

The case of the prosecution on causation at thgeswas relatively simple. As set
out at paragraph 46 of the ruling of the judg&yas:

“In this case the Prosecution has identified thieoscwhich it
relies as causing the prohibited operations in ftilwing
terms:-



13.

14.

15.

(@) that he instructed or authorised his land agentraw
up and implement a scheme that involved substapligsical
works on his land;

(b) that the works involved the hire and use ofviyea
equipment, the purchase of roadstone and pheasast pnd
stocking with game birds; and

(© that he instructed or authorised entry on ®ldnd to
carry out the works.”

It was argued on behalf of the appellant that thpr@ach to causation set out in
Environment Agency v Empress Car Co (Abertillerg) [1992] AC 22 as applicable
to the Water Resources Act 1991 should not appantoffence under s.28E and 28P
of the 1981 Act. It was contended that what thesecution had to prove under the
1981 Act was that the appellant had done sometiiagpossessed a certain quality
which might lead to or result in causing the prdeib operations; that what the
prosecution was alleging was insufficient to méet requirement.

After holding the offence was one of strict liatyiJiwhich as we have stated is not
challenged on this appeal, the judge held:

“44. The Prosecution must still identify what it aleged
the Defendant did that caused to be carried outp#récular
operation specified in the counts on the indictmantd prove
that it did cause that operation to be carried olihis was
considered by Lord Hoffmann in his five proposisomn
Empress Car

45, Whether the act was capable of causing theatiper

it appears to me is a question of law, but wheithdid so cause
it, is a question of fact for the jury on the whabé the

evidence.”

After setting out the prosecution case at paragr®hwvhich we have set out at
paragraph 12 above, the judge continued:

“47. It contends that the Defendant’s intentionsl ahe
terms of his instructions are matters that areiqaarly within
his own knowledge, and that — although it may &léwat this
was the true position — it does not have to prdvat the
deliberately caused the operations to take plat@mihe SSSI
or that he knew of the existence of the SSSI; dhbt he
caused the prohibited operations.

48. It will be for the jury to decide whether thet alleged

is proved and whether it caused the operation estijpn to be
carried on. If the Defendant puts forward a “rewdie

excuse” it will be for the jury to decide whethéete was an
excuse, and whether, if so, it was a reasonablé one



16.

17.

18.

19.

It was the submission of Mr Matthews QC to us thahe ruling made by the judge,
the judge was applying the principles set outmpress Caand should have applied
the much narrower test which was subsequently ey the Supreme Court R v
Hughes[2013] UKSC 56 where at paragraph 32 the Supreme&tGaid, in respect of
offences of causing death by driving in circumsendefined in s.3ZB of the Road
Traffic Act 1988, that:

“It is not necessary for the Crown to prove careles
inconsiderate driving, but that there must be sbimgtopen to
a proper criticism of the driving of the defendao¢yond the
mere presence of the vehicle on the road whichriboried in
some more than minimal way to the death.”

It was submitted that for an offence under s.28& f28P of the 1981 Act it was
necessary for the prosecution to prove that somgtthe appellant had done was
something that could properly be criticised.

At the point of time at which the ruling was soughé prosecution had called no
evidence. As appears from the defence statemergdsen the appellant’s behalf, it
had been the appellant’'s case that the earthwoeks warried out by a Mr Howard
and the tree cutting works by a Mr Fearn on thedtion of Marc Gardner; it was said
that Marc Gardner was not an employee of the appelbut a self-employed
gamekeeper who, “had agreed to carry out routin@ter@ance on the estate in return
for the right to conduct occasional shooting partie the estate but not otherwise for
payment”. Both Mr Howard and Mr Fearn had beefedah by Mr Gardner. It was
also the defence case that the appellant had siotiated Mr Gardner to carry out the
works. Mr Gardner had decided of his own initiatthat the work should be carried
out in response to what he honestly and reasomablyidered to be:

“An emergency situation, namely the partial collapand
imminent further collapse of the banks of the riyastentially
endangering those using the public footpath ondppgosite
side of the river. At the request of Mr Gardner b&
November Mr Howard widened part of an existing krand
created a new linking section; Mr Fearn had on d@dwber at
the request of Mr Gardner removed dead, dying oageius
trees, including the limbs of trees that had beskdn in the
bank collapse.”

It can thus be seen that, as the matter appeare¢disavvery early stage of the
proceedings at the Crown Court, it was the defease that the appellant had played
no part in giving any instructions for the work,athhe ran several successful
businesses and spent most of his time travellingaavay from his home. He had not
been consulted in relation to the work done onestate and he denied he knew that
the works would or might be done or there was #&wglihood that the works would or
might be done. He had therefore not caused theilpted operations to be carried
out

We were told by Mr Tedd QC on behalf of the prosecuthat it was its case that Mr
Gardner had a business card bearing his name antb#t of arms of the estate and
describing him as the estate manager of the appelle5,000 had been paid for the



20.

21.

22.

23.

(b)

24,

hire of the machinery which was used to make theks and bunds/banks; that sum
had not been paid by Mr Gardner. It was to bepttusecution’s case, as set out in
paragraph 46 of the judge’s judgment, that the lgopés instructions to his agent,

Mr Gardner, had caused the prohibited operatiorisetoarried out. There would be
inferences that the prosecution would seek to drawo the detail of the instructions
given by the appellant when the evidence was cal#dthat the prosecution was

doing at this stage was setting out its generad.cdtswas self evident, it seems to us,
that in the course of the evidence that was todllect by the prosecution there might
be numerous points of criticism, on the basis @it tbase, of the conduct of the
appellant and that the case might be developelddw $he appellant’s actions had the
“quality” which it was argued by the appellant thegd to have. On the other hand,
the evidence might not have developed in this way.

However, at the time the ruling was made, no ewidemad been called. There had
been no development of the case and the naturgqualitly of the instructions had not
been gone into. As the judge correctly held, thatens as broadly outlined in the
prosecution’s case were capable of causing theilpteth operations, but whether
they had or not was for the jury to determine wtienevidence had been heard.

No doubt, if a submission had been made at thelesina of the evidence or when
the directions to the jury were to be discussedreticould properly have been an
argument either as to the sufficiency of the evidean causation or as to the proper
directions to the jury which would have raised irmare precise form what was
required for causation. However at the time thenfpavas taken that could not be
done. The judge was entitled to rule as he did.

We cannot therefore see how any criticism can pbssittach to the ruling. As we
set out below the appellant pleaded guilty, everugih the prosecution pointed out
what this entailed. It therefore became unnecgsiar the judge to determine
whether there was evidence that the actions ohfipellant could in law amount to
causing the operation on the SSSI or the propectiins to be given to the jury.

We cannot therefore, in this appeal, determine ldrethe contention made by Mr
Matthews QC that something more than the five matset out in the judgment in
Empress Caiis required and that what was decidedHighesshould by parity of
reasoning be applied to offences under s.28E afddt8he 1981 Act. We will
express no view, save to say that we see strongremfs for following the approach
in Empress Cain relation to the 1981 Act, if the issue ever @sign the facts of any
properly developed case.

The basisof plea

After the ruling had been handed down, the appetihanged his plea to a plea of
guilty to Counts 1 and 2. As we have mentionedsutamitted a document dated 24
June 2013 entitled “basis of plea and points faigaiion”. In it he stated that he
entered a plea on the basis that to prove the lappélad caused the operations at the
SSSI, “it was not necessary to prove that he hatloased them, expressly or
impliedly or that he had any intention or particutdate of mind”. The document
went on to say that the appellant had appointedifedWwompson, described as “a
highly reputable firm of agents” to manage the tiagay running of the estate and to
advise him. He did not know of the intention of fll&ardner, who was descried as a



25.

26.

27.

28.

self-employed gamekeeper on the estate, to catrgrazause Mr Fearn to chop down
the trees or Mr Howard to construct the track. ®perations were carried out by
them in circumstances which ran directly contraoythe scheme which Edwin

Thompson as the appellant’'s agents had planne@. bakis of plea then set out the
scheme which Edwin Thompson had planned and thes dteat had been taken
properly to implement that scheme. It then gave@ount of the circumstances in
which the track was constructed and the treesdielle

That basis of plea was not accepted by the prasecutin a document entitled,
“Prosecution response to the defendant’s basisled” served shortly before the
hearing before the judge on Friday, 28 June 20&3pthsecution made clear that it
construed the appellant’s basis of plea as an gamwepin respect of counts 1 and 2 in
the indictment that he had caused the prohibitestadipns. It made clear that it had
identified the elements of the offence which inédd causal connection between the
appellant’s acts and the prohibited operations\iigat carried out. It then referred to
paragraph 46 of the judgment in which the judge $etdout the core elements of the
prosecution’s primary case. The document theniwoed:

“It appears implicit in the Defendant’s proposedgd that:-

€)) he accepts acting as set out at paragraph{a{{p)
above (although this appears not to be explicityesl
in the Basis of Plea); and

(b) he accepts that there was a causal connectiovebn
those acts and the prohibited operations [OLDsJedon
on his land.”

The prosecution document went on to state thatas wnplicit in the proposed
appellant’s plea that he did not seek to dischéingeburden of proving the statutory
defence, that therefore he had no reasonable ekmubis acts and that the operations
concerned were not an emergency operation.

In our judgment there can be no doubt that thegmatson was putting the appellant
fairly on notice that by his plea he was acceptirgg he had caused the operations to
be carried out. As the judge had quite clearlyaigalt with the elements of the
prosecution case as had been broadly outlined,oitldvhave been open to the
appellant to ask the judge if he could withdraw piisa on the basis that there had
been a misunderstanding. The matter could them Ipawceeded to trial and the
arguments in relation to causation and the apjpticadf the test irEmpress Cataken
place at the proper time.

He did not do this but accepted that he had cateedperations. If he had chosen to
vacate his plea then, after the evidence, it miigaoretically have been possible for
him at the end of the evidence to have raised thetpthat Mr Matthews QC has so
elegantly sought to raise before us. As we willsg, the evidence which emerged at
the Newton hearing precluded any possibility of s argument being made.
Under whatever test was applied, the appellant dradhe evidence subsequently
heard before the judge plainly caused the opemtion



29.  As the appellant maintained his plea of guiltyhe tircumstances we have described,
he had accepted in clear and unequivocal termshthhid caused the operations that
resulted the damage. The appeal against convithierefore fails. We turn to
consider the appeal against sentence.

THE APPEAL AGAINST SENTENCE

30. The appeal against sentence was advanced on tiseobéige core contentions:

)

v)

The judge was wrong to take into account the condtiche appellant and
those instructed by him after the operations tc38&I had ceased. This issue
primarily relates to the appellant’'s conduct tovgatidose local residents who
sought to bring him to justice.

The fine should have reflected the harm causedthadculpability of the
appellant. It did not and was disproportionate.

The judge should have taken into account the faat Natural England was
prepared to have the matter tried summarily whieeemhaximum fine would
have been £20,000 on each count.

The judge had wrongly taken into account the appéf wealth in a number
of different respects.

The judge should have considered the effect on dppellant of the
opprobrium which the appellant had suffered asalt®f his conviction.

31. A Newton hearing was necessary to determine theslpp's culpability, as the
prosecution did not accept his case that his measuresponsibility was so low that
the appropriate penalty might be an absolute oditional discharge. It took place
over four days and included a visit by the judgéh® SSSI. Although Marc Gardner
and Mr Holliday of Edwin Thompson were called teegievidence in support of the
appellant’s case, the appellant did not give ewiden

(@ TheNewton hearing

32. On 31 July 2013 the judge set out his findings:

)

The appellant had decided to operate a commertiehgant shoot on the
estate. He had told the Hayton Parish Council 5rS&ptember 2010 that
economic pressures dictated that the woods musnicommercially viable;
shooting on a number of days in the year couldeaghthis. The judge was
sure the appellant was alive to the concerns of pbiential for serious
ecological damage.

Marc Gardner’s description of himself as an estaémager accorded with the
appellant’'s own instructions. There was a clodatimship between the

appellant and Marc Gardner based on mutual tri#e. acted as the estate
manager as the appellant had intended. Marc Gatditebeen appointed as
the estate manager because the appellant wansad tp a pheasant shooting
estate but had neither the experience nor timeoteod Mr Gardner had the
knowledge and experience and had been employedh&tir purpose. Mr



ii)

Vi)

vii)

viii)

Gardner gave wholly unconvincing evidence; he weepared to tailor his
evidence to what he considered would suit his owmpgses and those of the
appellant.

Mr Holliday of Edwin Thompson had a role which wasmarily to prepare
applications for felling licences and for a Woodlaimprovement Grant; it
was anticipated that the appellant would have abthiover £100,000 from
public funds. By mid-October 2010 Mr Holliday hedmpleted that exercise.
He was naive and unprofessional in relation to vaeaurred, particularly in
his work directed at obtaining the grant.

The appellant and Mr Gardner were working to a tabke to enable them to
take advantage of the 2010/2011 shooting seas@aammercial basis. Mr
Holliday did not understand that timetable; thelegapions for felling licences
and the Woodland Improvement Grant could not be ptetad within the

timetable.

On 13 October 2011 at a meeting between Mr O’Nthk Woodland Officer
of the Forestry Commission) Mr Holliday, the appetland Mr Gardner, the
appellant indicated his intention to begin opetanshoot on the estate by
sometime in November 2010. The existence of th81$&s discussed; Mr
O’Neill was given an assurance by Mr Holliday tkelting of the trees would
not take place in the SSSI.

On 13 October 2010 Natural England was notifiedalgcal resident of the
need to investigate what works were taking place.

It was clear from the evidence of the local residetihat by the end of
October/beginning of November extensive works wegied out within the
SSSI involving the hiring of mechanical equipmeéhg felling of trees and the
building of the wide tracks with banks/bunds.

The judge totally rejected Marc Gardner’s evidetizd (1) the work that was
carried out after 15 November 2010 and (2) it wasedas a result of the
collapse of a bank. He found that the buildinghef track and the felling of
the trees were part of an ongoing operation whiall ktarted some days
before 15 November 2010. It was clear that a tweak deliberately cut along
the line of an old path; that the trees were feledl pruned as part of a
thinning operation and not to clear away fallenliseased trees.

These operations resulted in significant complaibys local residents to
Natural England. On 17 November 2010 Natural Emgjlanformed the

appellant by e-mail of Natural England’s concerm aaquested a meeting.
That evening the appellant responded through Mr &wey Cartmell Shepherd
(Carlisle solicitors retained by the appellant) @ahcbugh Mr Holliday, at a

meeting of the Parish Council. Mr Dwyer read desteent on behalf of the
appellant in which he said that the appellant wquittkecute in the High Court
in London all trespassers, would sue trespassedanmges. He would take
legal action against any individual for the recgvef photographs taken on
the appellant’s property and for an injunction @metng individuals from

entering the appellant’s property.



xi)

On 22 November 2010 a meeting took place betweenattpellant, Mr
Holliday, representatives of Natural England and ®INeill. The judge
found, as Mr O’Neill's statement set out, that MN@ill was horrified when
he saw the track which had been built. He condutiat there had been no
land slip, that the trees had been deliberatelledeaind trees uprooted by
mechanical means.

On 24 November 2010 Cartmell Shepherd sent lettethe appellant’'s behalf
to local residents. The letter to Dr Mather-Clamsten (who with her husband,
a specialist in forest ecology, had a keen interestelt Woods) was in the
following terms:

“We act for Mr P E Day, the owner of the Woodlands
specified above.

We understand from our client you have repeatedly
trespassed on Mr Day’s private property and have
repeatedly taken photographs and/or video or digita
capture of images of Mr Day’s private property.

Our client requires that you write to us by clode o
business on Friday 26 November 2010 with your
written apology for trespassing together with your
written undertaking to refrain from trespassingMn
Day’s private property or capturing images of it in
future.  You must enclose with your letter all
photographs and/or other images you have takenrof M
Day'’s private property.

Failure to comply with the above direction may léad
proceedings being issued against you.”

Another resident, Rebecca Mellor, a local artisbwilad posted comments on
YouTube and Facebook called “Save Gelt Woods Naev&s written to in the
following terms by Cartmell Shepherd and the Ieltiend delivered.

“The YouTube and Facebook sites contain defamatory
statements about Mr Day as well as statements which
are factually incorrect. Our client requires thiati do

the following by 5 p.m. on Friday 26 November
2010.”

Six demands were set out including the removalhef material from the
internet, an unequivocal apology and an undertakiagto photograph or
video or otherwise capture images of the appeHBaptivate property. The
letter continued:

“You have uploaded an image of Mr Day on the
internet. Mr Day owns the intellectual propertytiodt
image. You have breached Mr Day’s intellectual
property rights by uploading the image to the iméer



Mr Day charges £100,000 for the use of the image.
You took the image from the Cumberland News, but
Cumberland News had Mr Day’s permission to use the
image. You did not have Mr Day’s permission to re-
use it. When writing to us as directed above, gddat

us have your cheque for £100,000, made payable to
Cartmell Shepherd, in payment for use of Mr Day’s
image. Mr Day will donate the £100,000 to a Chalis
children’s charity.

Failure to comply with the above requirements by
close of business on Friday 26 November 2010 may
result in proceedings being issued against yothén t
High Court.

It has come to our attention that you have organgse
“walking protest” to take place at Hayton WoodstGel
Woods on Sunday 28 November 2010. We put you on
notice that it is your responsibility to ensure amg
attending the protest keep to the official footgath
Our client will hold you personally responsible, as
organiser and instigator of this “walking protedr

all and any damage disturbance or nuisance caused o
occasioned directly or indirectly from this event.”

xil)  In addition a notice was posted on a remaining the€l6 November 2010
which read as follows:

“Facts

This side of the bank has always been private @sd h
never been held in public hands.

The emergency work that had to be carried out en th
bank to prevent the path from collapsing due tdhig
rainfall and water ingress has now been completed.

The removal of fallen non-native tree species will
allow recovery of the area to happen quickly, as th
flora that was present in the area is quite vigsrou
This also allows for native tree regeneration.

No other part of the bank has been affected and Gel
Woods is not under any threat whatsoever.”

xiii)  The track was built and the trees were felled uriderinstructions of Marc
Gardner.

33. The judge then went on to make findings, afterrtgknto account his previous good
character and his considerable achievements, jpecesf the appellant’s culpability:



ii)

Vi)

vii)

viii)

IX)

X)

The conveyancing solicitor knew of the SSSI. Tlaural and reasonable
inference was that he would have explained to fielant the obligations
which that imposed on the landowner. That infeeesioould be drawn as the
appellant had not given evidence.

The appellant had not been candid about his ddtaiewledge of the SSSI.
He had had to concede at the meeting of 13 Oc®MEd that he had been told
and this predated the operations on the SSSI. jddige was sure on the
criminal standard of proof that the appellant knefasthe existence and the
importance of the SSSI.

It was inconceivable that the notice that was fixed tree on 16 November
2010 (as set out at paragraph 32.xii) above) was tipere without the
appellant’s authorisation.

The message that the appellant delivered througtsahcitor at the meeting
on 17 November 2010 could not have been blunteis rhRkssage to the
residents was effectively, “Don’t mess with me”.e Bhould have appreciated
that the concern of the local residents was genuiRather than seeking to
explain what had happened and allay their fearsologht to take away from
them photographic evidence in their possession.

He knew Marc Gardner was creating tracks through dbtate under his
authority. He took no steps to prevent him fronmdaso within the SSSI.

Mr Gardner was acting independently of Mr Hollidayd without reference to
him in preparation for the start of the shootingssm. He was acting in close
consultation with the appellant. The appellantegddr Gardner a free hand
and exercised little, if any, control over him.

The prosecution had not invited the judge to caeluhe appellant
deliberately caused the operations in the SSSake place; the prosecution
did not have to make that concession and the apyellas fortunate that they
did so.

The appellant’'s subsequent conduct after the uoas#dd operations was
deeply unattractive. He sought to minimise his oesjbility for what had
happened, using his solicitor to threaten the lagahmunity and hiding
behind Mr Holliday and Mr Gardner.

There was no scintilla of an apology or any meadhingcceptance of
responsibility.

The appellant bore a very considerable degree sploresibility for what had
happened.

(b) Thereasonsgiven by thejudgefor the sentence imposed

34.

Having set out the facts as determined by the jdide which Mr Richard Matthews
QC rightly accepts there can be no challenge. Tkgg heard the evidence over a
number of days and reached a decision which was tapleim on that evidence.



35.

We turn to set out the judge’s reasoning for impgshe sentences he did.

)

i)

ii)

Vi)

vii)

viii)

There were no sentencing guidelines. He was guigeitie provisions of the
Criminal Justice Act 2003, particularly s.143 antbg.

It was accepted that the area affected in the 8&Sirelatively small and the
vegetation should regenerate naturally. It wasetiwgless a particularly
sensitive point in the river Gelt and made morespiruous by the felling of
trees. Although the harsh appearance should mel@wtime, the line carved
out to make the track would not disappear. Theaawos of the hillside had
been permanently changed. It was not possiblalmulate how the natural
flora and fauna had been affected, as after thetéveas too late to assess the
habitats that had been lost. One was a site whereare Killarney Fern had
thrived in the past.

The fine imposed should reflect the means of tldvidual or company. In
the case of a large company the fine should betauiies, enough to have a
real economic impact which, together with the attert bad publicity
resulting from prosecution, would create sufficigméssure on management
and shareholders to tighten regulatory complianod ahange company

policy.

Similar considerations should apply in the caseveélthy individuals. The
appellant had chosen not to provide informationt@ashis means but the
prosecution had provided evidence to show that &g one of the wealthiest
men in the United Kingdom with a personal fortuséreated of around £300
million.

Account had to be taken of the growing public conder the preservation of
the countryside and the much greater awarenes$s dfarm that could be done
to the fragile environment and ecology by ill-calesied and uncontrolled
activities.

The appellant had not pleaded guilty at the fighartunity. Although he had
pleaded after the ruling, credit for that plea Hagkn dissipated by the
appellant’'s subsequent conduct of the proceedings s unsuccessful
attempts to avoid all but technical responsibilit’. reduction of 10% would
be made for his guilty plea.

The appellant’s account that he was unaware tleagite was one of SSSI was
not accepted. The appellant had given Marc Gardate blancheo get on
and prepare the estate for shooting as he did st @ miss the 2010/11
season. He exercised no effective control or sigien over Marc Gardner’s
work which was to an agenda which had been sebnsudtation with the
appellant. Since then the appellant had joineth Wi in pretending in the
teeth of the evidence that he was not the appoedéate manager but merely
a gamekeeper.

The appellant did not deliberately set out to flthe terms of the SSSI but had
been grossly negligent. What had compounded Henoé and seriously
aggravated it were the tactics that he had emplafted the commission of the
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36.

37.

38.

39.

40.

offences with the objective of evading his shar¢hefblame and to cast it on
others. He had sought to use the power of his tlveal avoid personal
responsibility for what had happened.

iX) The fine had to mark the seriousness of the offamckthe importance that the
general public attached to the preservation of aagk sensitive SSSIs. It also
had to act as a deterrent. The fine had to becsirit to bring home the
serious view the court took of his behaviour.

X) If the sentence had to be passed on the basiththaffences were committed
in deliberate violation of the protection affordby the SSSI the fine would
have been in the order of £1 million. Although ations were not deliberate,
he was seriously at fault in failing to exercisenttol and supervision over
Marc Gardner. He had been grossly negligent. firee overall would be
£450,000 based on £500,000 less 10%.

Our conclusion on the submissions made by the appellant

We have set out at paragraph 30 the core contenti@at were made to us. We deal
with each in turn.

The first contention was that the judge had beeangrto take into account the
conduct of the appellant after the operations lested. In the Sentencing Council’s
Definitive Guideline in respect of Environmental f@fces which, though not
applicable, are relevant, a non-exhaustive listacfors of increasing or decreasing
seriousness is set out at page 11. The aggravaittgs include the location of the
offence (for example environmentally sensitive sjiteégnoring risks identified by
employees or others, established evidence of arwm®munity impact, committing
the offence for financial gain and obstruction a$tjce. Mitigating factors include
evidence of steps taken to remedy the problem amdnse.

It is clear from the findings made by the judget tivhat the appellant did after the
operations had been carried out (as we have sahquaragraphs 32.ix) to 32.xii),
33.iii), 33.iv) and 33.viii) above) was intended ttne appellant to try and obstruct the
bringing of the appellant to justice for what haekb done. He set out, as the judge
found, to use the power of his wealth to intimidgte local community. Attempts by
an individual to prevent criminal proceedings bebrgught by conduct of this kind
must be regarded by the courts as seriously aginguvhe offence.

As to the second contention we accept that thesleild reflect the harm caused and
the culpability of the appellant. In our judgmehe judge correctly identified the
harm caused and his culpability. We consider tdgue of proportionality at
paragraph 46 below.

As to the relevance of the position of Natural Engl that it had been prepared to
have the matter tried summarily, we were told tihat was a decision taken by a
junior solicitor. Although Natural England couldtrhave resiled from that decision,
if the appellant had accepted summary jurisdictmmce he had decided to elect to
take the proceedings to the Crown Court, the judae plainly bound to approach the
case on the evidence as it appeared before himark influenced in any way by an
earlier decision of Natural England.
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42.

43.

44,

45.

As to the fourth contention, the judge was plaiattitled to take into account the
means of the appellant. In paragraph 3 of thealyg inR v Sellafield, R v Network
Rail [2014] EWCA Crim 49, this court set out the prples applicable to all
offenders, including companies. The court examitieel factors set out in the
Criminal Justice Act 2003, including punishmentge tiheduction in crime by
deterrence and the protection of the public. %nf a fine, this court made clear a
court had not only to take into account those psepobut also had to take into
account the criteria set out in s.164 of the Crahilustice Act 2003 which provided:

“(1) Before fixing the amount of any fine to be iog2d on
an offender who is an individual a court must imgui
into his financial circumstances.

(2) The amount of any fine fixed by a court must behsuc
as, in the opinion of the court, reflects the sgsiess
of the offence.

3) In fixing the amount of any fine to be imposed on a
offender (whether an individual or other person), a
court must take into account the circumstancesef t
case including, among other things, the financial
circumstances of the offender so far as they aosvkn
or appear, to the court.

(4) Subsection (3) applies whether taking into accahbat
financial circumstances of the offender has theaff
of increasing or reducing the amount of the fine.”

There can be no doubt, in our view, that the appeNvas a man of very substantial
wealth. The prosecution had put forward the b@sirimation that it had, namely that
estimates of his wealth were £300 million. Theeagmt chose not to dispute that.
The judge was entitled to proceed on the basishisatealth was £300 million.

It was the judge’s duty to impose a fine that woodd only punish the appellant for
what he had done for commercial gain but which walso deter others and protect
the public. As the judge rightly identified, theopection of the environment and
particularly protection of SSSIs are of great impnce. SSSis represent the common
heritage of mankind; they are not subject to tharoercial interests of a person who
holds the land for the time being. It is also impot to take account of the obvious
fact that Natural England has significant diffieet in monitoring SSSIs; deterrence
is of considerable importance. The fine therefoael to be of such a size that it
would achieve each of these objectives.

It was urged upon us that a man in the appellgmb'sition and possessing very
substantial wealth would suffer a very considerdoles of reputation and have
recorded against him a conviction for a crime. Wéare told that as a result of the
proceedings, not only had the appellant lost hizdgcharacter but he and his family
had had to move from the area.

We accept that on the judge’s findings, particyldéinke rejection of the veracity of the
appellant’s explanation, the finding of gross nggtice and the condemnation of the
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47.

48.

49.

(@)

50.

(b)

tactics adopted to obstruct justice, the appekdnauld have suffered a considerable
loss of reputation and be held in opprobrium by plblic. But apart from the
evidence of his family moving, no material was before the judge or before us as to
the actual effect on his business, livelihood guutation. Although we will have
regard to the opprobrium in which the appellantutth@fter his conviction be held
and take it into account as a factor, it is noactdr for the reasons we have given to
which we can attach very great weight.

The sentence imposed by the judge was imposedebtiferdecision of this court R

v Sellafieldwhich gave guidance as to the approach to finebetamposed on
companies of very significant size. Applying tltetme approach to individuals
possessing the scale of wealth of the appellafiheasignificantly greater than that
imposed by the judge would have been amply justifier his grossly negligent
conduct in pursuit of commercial gain, particulanien so seriously aggravated by
his conduct in obstructing justice. A fine in seviggures should not therefore be
regarded as inappropriate in cases where sucleaviis necessary (1) to bring home
to a man of enormous wealth the seriousness afrimgnality in cases such as this
where there was gross negligence in pursuit of ceroi@ gain, (2) to protect the
public interest in SSSIs and (3) to deter othdrsthe case of deliberate conduct in
similar circumstances, a fine in relation to a mainsimilar wealth should be
significantly greater, as that would be necessamngflect the greater culpability. The
fine of £450,000 imposed on this appellant cannoérdfore be viewed as
disproportionate.

There was no reason why the appellant should nttdrcircumstances we have set
out have been ordered to pay the costs of the gutiea in full; the amount of those
costs, vast though they were, were not challendetghosing such an order for costs
was not in the circumstances of this case a faottre taken into account in setting
the level of fine.

The judge gave, in our view, proper weight to tggravating and mitigating factors,
including the partial restoration and plea. In pudgment there can be no possible
grounds for criticising the fine imposed by the ged Given the objectives of
sentencing as set out in the Criminal Justice A632 it was entirely proportionate to
the culpability and the harm caused. The appedibimissed.

We must add three footnotes.
Power under s.162 of the Criminal Justice Aa02

S.162 of the Criminal Justice Act 2003 enables tbeart to make a financial
circumstances order requiring a person who is @bediof an offence to make a
statement of his financial circumstances. In thes@nt case the court proceeded on
the assumption that the appellant had assets @nt3Me did not seek to challenge
this. His wealth may have been substantially greafFor the future the courts should
in the case of wealthy individuals consider makarg order requiring a detailed
statement of their assets and their income. ltldvotdinarily be desirable to require
the information to cover a five year period so tha court was able to take an
informed view of the actuality of the offender'ssats and income.

Time to pay
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In R v B&Q plc,[2005] EWCA Crim 2297 this Court made clear at gaaghs 47-8
that in the case of a large company a fine shosild matter of course be paid either
immediately or in a period to be measured in sifglere days, unless cogent
evidence was provided that more time was requsadh a requirement would bring
home to the offender the seriousness of the offendnd the impact of the penalty.
The same principles are applicable to individué&lsrmrmous wealth.

Compliance with orders pending appeal

The judge accorded the appellant 56 days to paytbsecution costs and a further
56 days to pay the fine. The judge set a ternoof years imprisonment in default of
payment of the fine.

It was clear from the transcript that the prosexutobjected to the request for a
moratorium on payment and made it clear an appdicahould be made to this court.

We inquired as to the position at the hearing aateviold no part of the fine or costs
had been paid. We were told that the appellantumatrstood that the Magistrates’
Court had suspended the fine. We made it cledritiveas for the appellant to be

satisfied that the Magistrates’ Court had poweddcso. The fine and the costs were
paid on 5 December 2014, the day following the ingar

It appears from a helpful note provided to us by Watthews QC on 11 December
2014 that on the application for leave to appe&gaiest was made to the single judge
to suspend the period for the payment of the castsfine. On an inquiry of the
office of this court, the then solicitors of thepafiant were told on 28 August 2013
that this court had no power to make such an oatef;that any application should be
made to the Magistrates’ Court who would enforce fine. The prosecution were
told of the position and expressed the view thatdbsts should be paid as swiftly as
possible. The appellant's then solicitors thentacted the Carlisle Magistrates’
Court and were informed that the enforcement haenbpassed to the Kendal
Payments Processing Centre who would make a decisim 4 September 2013, an
official at the Kendal Processing Centre, withawy apparent reference to the Crown
Court or the prosecution, informed the then salisithat the appellant’s account was
suspended pending the outcome of the appeal arghyroents were required. On
further inquiry on 18 September 2013, the sameciaffiat the Kendal Processing
Centre stated that the Crown Court did not enféirees and costs collections and that
the whole of the account was suspended pendingutemme of the appeal. In the
circumstances, no criticism should attach to thgelant for non-payment of the fine
and costs within the time specified by the judge.

However, for the future, no such explanation wél &cceptable. It is clear that the
fact an appeal is pending does not operate to sddpe operation of any sentence or
order of the Crown Court, whether it be imprisontngmayment of a fine or a
confiscation order. Once made, the order is erfbte in accordance with its terms
in the absence of the exercise by a court of anyepdo the contrary. It is for that
reason that an applicant sentenced to imprisonmedtwho seeks leave to appeal
goes at once into custody and has to apply foruralker the statutory powers given to
this court and the Crown Court. Similarly an apgo@l given community service has
to carry it out: see R v May[2005] EWCA Crim 367 West Midlands Probation
Board v Sutton Coldfield Magistrates’ Coi2008] EWHC 15 (Admin)
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There is no statutory or other power given to aoyrtcto suspend payment of a fine
or costs. Once ordered by a court to pay a fineosts, that order must be obeyed
and the fine paid. If there had been a statutamygs, no doubt Parliament would
have made provision for matters such as the puavisf security for payment and the
payment of interest (as would be the case in anmuahg of a civil court where a stay
of execution can be granted by a court pendingajppén the present case, no issue
of security for the payment would have arisen,thatdelay in the payment of the fine
after the time allowed by the judge has resultedHM Treasury not having the
benefit of the receipt for about 13 months and w¥dnich it will receive no
compensation by way of interest as there is no pteverder any.

It is clear that the Payment Processing Centreeaidl had no power to suspend the
order of the court. There may be occasions focifpd reasons applicable to the

particular circumstances of a given case or typeaskt where the Executive Branch
of the State may decide not to enforce a fine pendin appeal. However, that

decision cannot and does not suspend the ordeeafdurt. The decision does not in
any way discharge the offender from the obligatmobey the order of the court and

pay the fine or costs within the time specifiedtbg court or be at risk of the penalty

in default of payment.

There are good reasons for strict observance of dblggation to pay a fine
notwithstanding the bringing of an appeal. Anypamsion of the obligation is
generally not in the interests of justice, as idfés the offender as there is no power
to award interest on a fine and as in many casky @éll make it more difficult to
enforce the payment.
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2 Environmental Offences Definitive Guideline

pplicability of guideline

.

n accordance with section 120 of the Coroners

and Justice Act 2009, the Sentencing Council

issues this definitive guideline. It applies to
all individual offenders aged 18 and older and
organisations that are sentenced on or after 1
July 2014, regardless of the date of the offence.

Section 125(1) of the Coroners and Justice Act 2009
provides that when sentencing offences committed
after 6 April 2010:

“Every court —

(@) must, in sentencing an offender, follow any
sentencing guideline which is relevant to the
offender’s case, and

(b) must, in exercising any other function relating
to the sentencing of offenders, follow any
sentencing guidelines which are relevant to the
exercise of the function,

unless the court is satisfied that it would be
contrary to the interests of justice to do so.”

This guideline applies only to individual offenders
aged 18 and older or organisations. General
principles to be considered in the sentencing of
youths are in the Sentencing Guidelines Council’s
definitive guideline, Overarching Principles —
Sentencing Youths.

7

Structure, ranges and starting points

For the purposes of section 125(3)—(4) of the
Coroners and Justice Act 2009, the guideline
specifies offence ranges — the range of sentences
appropriate for each type of offence. Within each
offence, the Council has specified a number

of categories which reflect varying degrees of
seriousness. The offence range is split into category
ranges — sentences appropriate for each level

of seriousness. The Council has also identified a
starting point within each category.

Starting points define the position within a
category range from which to start calculating the
provisional sentence. The court should consider
further features of the offence or the offender that
warrant adjustment of the sentence within the
range, including the aggravating and mitigating
factors set out at step four. In this guideline, if the
proposed sentence is a fine, having identified a
provisional sentence within the range at step four
the court is required to consider a further set of
factors that may require a final adjustment to the
sentence. Starting points and ranges apply to all
offenders, whether they have pleaded guilty or
been convicted after trial. Credit for a guilty plea is
taken into consideration only after the appropriate
sentence has been identified.!

Information on community orders and fine
bands is set out in the annex at page 24.

1 Inthe guideline for organisations, guilty pleas are considered at step nine; in the guideline for individuals, guilty pleas are considered at step eight

Effective from 1 July 2014
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Organisations

Unauthorised or harmful deposit, treatment or
disposal etc of waste
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=
O
=
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Illegal discharges to air, land and water

Environmental Protection Act 1990 (section 33)

Environmental Permitting (England and Wales) Regulations
2010 (regulations 12 and 38(1), (2) and (3))

Also relevant, with adjustments, to certain related offences
(see page 14)

Triable either way

Maximum: when tried on indictment: unlimited fine
when tried summarily: £50,000 fine

Offence range: £100 fine — £3 million fine

Use this guideline when the offender is an organisation. If the offender is an individual, please
refer to the guideline for individuals.

Confiscation

Committal to the Crown Court for sentence is mandatory if confiscation (see step two) is to be
considered: Proceeds of Crime Act 2002 section 70. In such cases magistrates should state
whether they would otherwise have committed for sentence.

Financial orders must be considered in this order: (1) compensation, (2) confiscation, and
(3) fine (see Proceeds of Crime Act 2002 section 13).

Effective from 1 July 2014
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Compensation

The court must consider making a compensation order requiring the offender to pay compensation for
any personal injury, loss or damage resulting from the offence in such an amount as the court considers
appropriate, having regard to the evidence and to the means of the offender.

Where the means of the offender are limited, priority should be given to the payment of compensation
over payment of any other financial penalty.

Reasons should be given if a compensation order is not made.

(See section 130 Powers of Criminal Courts (Sentencing) Act 2000)

Confiscation (Crown Court only)

Confiscation must be considered if either the Crown asks for it or the court thinks that it may
be appropriate. Confiscation must be dealt with before any other fine or financial order (except
compensation).

(See sections 6 and 13 Proceeds of Crime Act 2002)

See page 5.

Organisations Effective from 1 July 2014
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Determining the offence category

The court should determine the offence category using only the culpability and harm factors in the
tables below. The culpability and harm categories are on a sliding scale; there is inevitable overlap
between the factors described in adjacent categories. Where an offence does not fall squarely into a
category, individual factors may require a degree of weighting before making an overall assessment and
determining the appropriate offence category.

Dealing with a risk of harm involves consideration of both the likelihood of harm occurring and the extent
of it if it does. Risk of harm is less serious than the same actual harm. Where the offence has caused risk
of harm but no (or less) actual harm the normal approach is to move down to the next category of harm.
This may not be appropriate if either the likelihood or extent of potential harm is particularly high.

Deliberate

Intentional breach of or flagrant disregard for the law

by person(s) whose position of responsibility in the
organisation is such that their acts/omissions can properly
be attributed to the organisation;

OR

deliberate failure by organisation to put in place and to
enforce such systems as could reasonably be expected in
all the circumstances to avoid commission of the offence.

Reckless

Actual foresight of, or wilful blindness to, risk of offending
but risk nevertheless taken by person(s) whose position
of responsibility in the organisation is such that their acts/
omissions can properly be attributed to the organisation;
OR

reckless failure by organisation to put in place and to
enforce such systems as could reasonably be expected in
all the circumstances to avoid commission of the offence.

Polluting material of a dangerous
nature, for example, hazardous
chemicals or sharp objects

Major adverse effect or damage to

air or water quality, amenity value, or
property

Polluting material was noxious,
widespread or pervasive with long-
lasting effects on human health or
quality of life, animal health or flora
Major costs incurred through clean-up,
site restoration or animal rehabilitation
Major interference with, prevention or
undermining of other lawful activities or
regulatory regime due to offence

Negligent

Failure by the organisation as a whole to take reasonable
care to put in place and enforce proper systems for avoiding
commission of the offence.

Low or no culpability

Offence committed with little or no fault on the part of the
organisation as a whole, for example by accident or the
act of a rogue employee and despite the presence and
due enforcement of all reasonably required preventive
measures, or where such proper preventive measures were
unforeseeably overcome by exceptional events.

Significant adverse effect or damage to
air or water quality, amenity value, or
property

Significant adverse effect on human
health or quality of life, animal health
or flora

Significant costs incurred through
clean-up, site restoration or animal
rehabilitation

Significant interference with or
undermining of other lawful activities or
regulatory regime due to offence

Risk of category 1 harm

Effective from 1 July 2014

Minor, localised adverse effect or
damage to air or water quality, amenity
value, or property

Minor adverse effect on human health
or quality of life, animal health or flora
Low costs incurred through clean-up,
site restoration or animal rehabilitation
Limited interference with or
undermining of other lawful activities or
regulatory regime due to offence

Risk of category 2 harm

Risk of category 3 harm

Organisations

ORGANISATIONS
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Starting point and category range

Having determined the category, the court should refer to the tables on pages 7 to 10. There are four tables
of starting points and ranges: one for large organisations, one for medium organisations, one for small
organisations and one for micro-organisations. The court should refer to the table that relates to the size of
the offending organisation.

The court should use the corresponding starting point to reach a sentence within the category range. The
court should then consider further adjustment within the category range for aggravating and mitigating
features, set out on page 11.

The court should determine the appropriate level of fine in accordance with section 164 of the Criminal
Justice Act 2003, which requires that the fine must reflect the seriousness of the offence and the court to
take into account the financial circumstances of the offender.

The level of fine should reflect the extent to which the offender fell below the required standard. The fine
should meet, in a fair and proportionate way, the objectives of punishment, deterrence and the removal
of gain derived through the commission of the offence; it should not be cheaper to offend than to take the
appropriate precautions.

Offenders which are companies, partnerships or bodies delivering a public or charitable service, are
expected to provide comprehensive accounts for the last three years, to enable the court to make an
accurate assessment of its financial status. In the absence of such disclosure, or where the court is not
satisfied that it has been given sufficient reliable information, the court will be entitled to draw reasonable
inferences as to the offender’s means from evidence it has heard and from all the circumstances of the
case.

Normally, only information relating to the organisation before the court will be relevant, unless it is
demonstrated to the court that the resources of a linked organisation are available and can properly be
taken into account.

1. For companies: annual accounts. Particular attention should be paid to turnover; profit before tax;
directors’ remuneration, loan accounts and pension provision; and assets as disclosed by the balance
sheet. Most companies are required to file audited accounts at Companies House. Failure to produce
relevant recent accounts on request may properly lead to the conclusion that the company can
pay any appropriate fine.

2. For partnerships: annual accounts. Particular attention should be paid to turnover; profit before tax;
partners’ drawings, loan accounts and pension provision; assets as above. Limited Liability Partnerships
(LLPs) may be required to file audited accounts with Companies House. If adequate accounts are not
produced on request, see paragraph 1.

3. forlocal authorities, fire authorities and similar public bodies: the Annual Revenue Budget (“ARB”) is
the equivalent of turnover and the best indication of the size of the defendant organisation. It is unlikely
to be necessary to analyse specific expenditure or reserves (where relevant) unless inappropriate
expenditure is suggested.

Organisations Effective from 1 July 2014



Environmental Offences: Organisations Definitive Guideline 7

4. For health trusts: the independent regulator of NHS Foundation Trusts is Monitor. It publishes quarterly
reports and annual figures for the financial strength and stability of trusts from which the annual
income can be seen, available via www.monitor-nhsft.gov.uk. Detailed analysis of expenditure or
reserves is unlikely to be called for.

5. For charities: it will be appropriate to inspect annual audited accounts. Detailed analysis of expenditure
or reserves is unlikely to be called for unless there is a suggestion of unusual or unnecessary
expenditure.

At step four, the court will be required to focus on the organisation’s annual turnover or equivalent to
reach a starting point for a fine. At step six, the court may be required to refer to the other financial factors
listed above to ensure that the proposed fine is proportionate.

Very large organisations

Where a defendant company’s turnover or equivalent very greatly exceeds the threshold for large
companies, it may be necessary to move outside the suggested range to achieve a proportionate
sentence.

Large
Turnover or equivalent: £50 million and over.

Large Starting Point Range
Deliberate

Category 1 £1,000,000 £450,000 — £3,000,000
Category 2 £500,000 £180,000 — £1,250,000
Category 3 f180,000 £100,000 — £450,000
Category 4 100,000 f55,000 — £250,000
Reckless

Category 1 £550,000 £250,000 — £1,500,000
Category 2 £250,000 £100,000 — £650,000
Category 3 £100,000 £60,000 — £250,000
Category 4 £60,000 £35,000 — £160,000
Negligent

Category 1 £300,000 f140,000 — £750,000
Category 2 f140,000 £60,000 — £350,000
Category 3 £60,000 £35,000 — £150,000
Category 4 £35,000 £22,000 - £100,000

Low / No culpability

Category 1 f50,000 £25,000 — £130,000
Category 2 f25,000 f14,000 — £70,000
Category 3 f14,000 £10,000 — £40,000
Category 4 f10,000 £7,000 — £25,000

Effective from 1 July 2014 Organisations
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Medium

Turnover or equivalent: between £10 million and £50 million.

Medium Starting Point Range
Deliberate
Category 1 £400,000 f170,000 — £1,000,000
Category 2 f170,000 £70,000 — £450,000
Category 3 £70,000 £40,000 — £180,000
Category 4 f40,000 £22,000 - £100,000
Reckless
Category 1 £220,000 £100,000 — £500,000
Category 2 £100,000 £40,000 — £250,000
Category 3 f40,000 £24,000 - £100,000
Category 4 £24,000 f14,000 - £60,000
Negligent
Category 1 f120,000 £55,000 — £300,000
Category 2 f55,000 £25,000 — £140,000
Category 3 f25,000 £14,000 — £60,000
Category 4 f14,000 £8,000 — £35,000
Low / No culpability
Category 1 £20,000 £10,000 — £50,000
Category 2 £10,000 f5,500 — £25,000
Category 3 £5,000 £3,500 — £14,000
Category 4 £3,000 f2,500 — £10,000
See page 9.
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Small
Turnover or equivalent: between £2 million and £10 million.

Small Starting Point Range
Deliberate

Category 1 £100,000 £45,000 — £400,000
Category 2 f45,000 f17,000 - £170,000
Category 3 f17,000 £10,000 — £70,000
Category 4 £10,000 f5,000 — £40,000
Reckless

Category 1 f55,000 £24,000 — £220,000
Category 2 £24,000 £10,000 — £100,000
Category 3 £10,000 £5,000 — £40,000
Category 4 £5,000 £3,000 - £24,000
Negligent

Category 1 £30,000 £13,000 — £120,000
Category 2 £13,000 £6,000 — £55,000
Category 3 £6,000 £3,000 — £23,000
Category 4 £3,000 f1,500 — f14,000

Low / No culpability

Category 1 £5,000 f2,500 — £20,000
Category 2 £2,500 f1,000 - £10,000
Category 3 f1,000 f700 - £5,000
Category 4 f700 f400 — £3,500

See page 10.
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Micro
Turnover or equivalent: not more than £2 million.

Micro Starting Point Range
Deliberate

Category 1 £50,000 £9,000 - £95,000
Category 2 £22,000 £3,000 — f45,000
Category 3 £9,000 £2,000 - £17,000
Category 4 £5,000 f1,000 - £10,000
Reckless

Category 1 £30,000 £3,000 — £55,000
Category 2 £12,000 £1,500 — £24,000
Category 3 £5,000 f1,000 - £10,000
Category 4 £3,000 f5o00 - £5,500
Negligent

Category 1 £15,000 f1,500 — £30,000
Category 2 £6,500 f1,000 — £13,000
Category 3 £2,500 fs00 - £5,500
Category 4 f1,400 £350 — £3,000

Low / No culpability

Category 1 £2,500 f500 - £5,000
Category 2 f1,000 f350 - £2,400
Category 3 fno0 f175 — £1,000
Category 4 f200 f100 - £700

See page 11.
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The table below contains a non-exhaustive list of factual elements providing the context of the offence
and factors relating to the offender. Identify whether any combination of these, or other relevant factors,
should result in an upward or downward adjustment from the starting point. In particular, relevant
recent convictions and/or a history of non-compliance are likely to result in a substantial upward
adjustment. In some cases, having considered these factors, it may be appropriate to move outside the
identified category range.

Statutory aggravating factors: No previous convictions or no relevant/recent convictions
Previous convictions, having regard to a) the nature of the Evidence of steps taken to remedy problem

offence to which the conviction relates and its relevance to

the current offence; and b) the time that has elapsed since Remorse

the conviction Compensation paid voluntarily to remedy harm caused

Other aggravating factors include: One-off event not commercially motivated

History of non-compliance with warnings by regulator Little or no financial gain

Location of the offence, for example, near housing, schools,

livestock or environmentally sensitive sites e e EEe St CHiITEs TOEEme

Self-reporting, co-operation and acceptance of

Repeated incidents of offending or offending over an responsibility

extended period of time, where not charged separately

Good character and/or exemplary conduct

Deliberate concealment of illegal nature of activity

Ignoring risks identified by employees or others

Established evidence of wider/community impact

Breach of any order

Offence committed for financial gain

Obstruction of justice

See page 12.
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The court should now ‘step back’ and, using the factors set out in steps five, six and seven, review
whether the sentence as a whole meets, in a fair way, the objectives of punishment, deterrence
and removal of gain derived through the commission of the offence. At steps five to seven, the court
may increase or reduce the proposed fine reached at step four, if necessary moving outside the range.

Ensure that the combination of financial orders (compensation, confiscation if appropriate, and
fine) removes any economic benefit derived from the offending

The court should remove any economic benefit the offender has derived through the commission of the
offence including:

* avoided costs;

* operating savings;

* any gain made as a direct result of the offence.

Where the offender is fined, the amount of economic benefit derived from the offence should normally be
added to the fine arrived at in step four. If a confiscation order is made, in considering economic benefit,
the court should avoid double recovery.

Economic benefit will not always be an identifiable feature of a case. For example, in some water pollution
cases there may be strict liability but very little obvious gain. However, even in these cases there may be
some avoidance of cost, for example alarms not installed and maintained, inadequate bunding or security
measures not installed. Any costs avoided will be considered as economic benefit.

Where it is not possible to calculate or estimate the economic benefit, the court may wish to draw on
information from the enforcing authorities about the general costs of operating within the law.

Check whether the proposed fine based on turnover is proportionate to the means of the
offender

The combination of financial orders must be sufficiently substantial to have a real economic
impact which will bring home to both management and shareholders the need to improve
regulatory compliance. Whether the fine will have the effect of putting the offender out of
business will be relevant; in some bad cases this may be an acceptable consequence.

It will be necessary to examine the financial circumstances of the organisation in the round. If an
organisation has a small profit margin relative to its turnover, downward adjustment may be needed.
If it has a large profit margin, upward adjustment may be needed.

In considering the ability of the offending organisation to pay any financial penalty, the court can take into
account the power to allow time for payment or to order that the amount be paid in instalments.

Organisations Effective from 1 July 2014
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Consider other factors that may warrant adjustment of the proposed fine

The court should consider any further factors that are relevant to ensuring that the proposed fine is
proportionate having regard to the means of the offender and the seriousness of the offence.

Where the fine will fall on public or charitable bodies, the fine should normally be substantially
reduced if the offending organisation is able to demonstrate the proposed fine would have a
significant impact on the provision of their services.

The non-exhaustive list below contains additional factual elements the court should consider in deciding
whether an increase or reduction to the proposed fine is required:

 fine impairs offender’s ability to make restitution to victims;

e impact of fine on offender’s ability to improve conditions in the organisation to comply with the law;

* impact of fine on employment of staff, service users, customers and local economy.

Consider any factors which indicate a reduction, such as assistance to the prosecution

The court should take into account sections 73 and 74 of the Serious Organised Crime and Police Act
2005 (assistance by defendants: reduction or review of sentence) and any other rule of law by virtue of
which an offender may receive a discounted sentence in consequence of assistance given (or offered) to
the prosecutor or investigator.

Reduction for guilty pleas
The court should take account of any potential reduction for a guilty plea in accordance with section 144
of the Criminal Justice Act 2003 and the Guilty Plea guideline.

Ancillary orders
In all cases, the court must consider whether to make ancillary orders. These may include:

Forfeiture of vehicle
The court may order the forfeiture of a vehicle used in or for the purposes of the commission of the
offence in accordance with section 33C of the Environmental Protection Act 1990.

Deprivation of property

Where section 33C of the Environmental Protection Act 1990 does not apply, the court may order the
offender be deprived of property used to commit crime or intended for that purpose in accordance
with section 143 of the Powers of Criminal Courts (Sentencing) Act 2000. In considering whether to
make an order under section 143, the court must have regard to the value of the property and the
likely effects on the offender of making the order taken together with any other order the court makes.

Remediation

Where an offender is convicted of an offence under regulation 38(1), (2) or (3) of the Environmental
Permitting (England and Wales) Regulations 2010, a court may order the offender to take steps to
remedy the cause of the offence within a specified period in accordance with regulation 44 of the
Environmental Permitting (England and Wales) Regulations 2010.

Effective from 1 July 2014 Organisations
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Totality principle

If sentencing an offender for more than one offence, or where the offender is already serving a sentence,
consider whether the total sentence is just and proportionate to the offending behaviour.

Reasons

Section 174 of the Criminal Justice Act 2003 imposes a duty to give reasons for, and explain the effect of,

the sentence.

In sentencing other relevant and analogous environmental offences, the court should refer to the
sentencing approach in steps one to three and five to seven of the guideline, adjusting the starting
points and ranges bearing in mind the statutory maxima for those offences. An indicative list of such

offences is set out below.

Offence

Mode of trial

Statutory maxima

Section 1 Control of Pollution (Amendment)
Act 1989 — transporting controlled waste
without registering

Triable summarily
only

e levelsfine

Section 34 Environmental Protection Act
1990 — breach of duty of care

Triable either way

e when tried on indictment: unlimited fine
e when tried summarily: level 5 fine

Section 8o Environmental Protection Act
1990 — breach of an abatement notice

Triable summarily
only

¢ where the offence is committed on industrial, trade or
business premises: £20,000 fine

¢ where the offence is committed on non-industrial etc
premises: level 5 fine with a further fine of an amount
equal to one-tenth of that level for each day on which
the offence continues after the conviction

Section 111 Water Industry Act 1991 —
restrictions on use of public sewers

Triable either way

e when tried on indictment: imprisonment for a term
not exceeding two years or a fine or both

e when tried summarily: a fine not exceeding the
statutory maximum and a further fine not exceeding
f5o for each day on which the offence continues after
conviction

Offences under the Transfrontier Shipment
of Waste Regulations 2007

Triable either way

e when tried on indictment: a fine or two years
imprisonment or both

e when tried summarily: a fine not exceeding the
statutory maximum or three months’ imprisonment
or both

Organisations
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Individuals
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Unauthorised or harmful deposit, treatment or
disposal etc of waste

[llegal discharges to air, land and water

Environmental Protection Act 1990 (section 33)

Environmental Permitting (England and Wales) Regulations
2010 (regulations 12 and 38(1), (2) and (3))

Also relevant, with adjustments, to certain related offences
(see page 23)

Triable either way

Maximum: when tried on indictment: unlimited fine and/or 5 years’ custody
when tried summarily: £50,000 fine and/or 6 months’ custody

Offence range: conditional discharge - 3 years’ custody

Use this guideline when the offender is an individual. If the offender is an organisation, please
refer to the guideline for organisations.

Confiscation

Committal to the Crown Court for sentence is mandatory if confiscation (see step two) is to be
considered: Proceeds of Crime Act 2002 section 70. In such cases magistrates should state
whether they would otherwise have committed for sentence.

If a fine is imposed, the financial orders must be considered in this order: (1) compensation,
(2) confiscation, and (3) fine (see Proceeds of Crime Act 2002 section 13).

Effective from 1 July 2014
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Compensation

The court must consider making a compensation order requiring the offender to pay compensation for
any personal injury, loss or damage resulting from the offence in such an amount as the court considers
appropriate, having regard to the evidence and to the means of the offender.

Where the means of the offender are limited, priority should be given to the payment of compensation
over payment of any other financial penalty.

Reasons should be given if a compensation order is not made.

(See section 130 Powers of Criminal Courts (Sentencing) Act 2000)

Confiscation (Crown Court only)

Confiscation must be considered if either the Crown asks for it or the court thinks that it may
be appropriate. Confiscation must be dealt with before any other fine or financial order (except
compensation).

(See sections 6 and 13 Proceeds of Crime Act 2002)

See page 17.
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The court should determine the offence category using only the culpability and harm factors in the
tables below. The culpability and harm categories are on a sliding scale; there is inevitable overlap
between the factors described in adjacent categories. Where an offence does not fall squarely into a
category, individual factors may require a degree of weighting before making an overall assessment and

determining the appropriate offence category.

Dealing with a risk of harm involves consideration of both the likelihood of harm occurring and the extent
of it if it does. Risk of harm is less serious than the same actual harm. Where the offence has caused risk
of harm but no (or less) actual harm the normal approach is to move down to the next category of harm.
This may not be appropriate if either the likelihood or extent of potential harm is particularly high.

Deliberate
Where the offender intentionally breached, or flagrantly
disregarded, the law

Reckless
Actual foresight of, or wilful blindness to, risk of offending
but risk nevertheless taken

Negligent
Offence committed through act or omission which a person
exercising reasonable care would not commit

Low or no culpability

Offence committed with little or no fault, for example by
genuine accident despite the presence of proper preventive
measures, or where such proper preventive measures were
unforeseeably overcome by exceptional events

Polluting material of a dangerous
nature, for example, hazardous
chemicals or sharp objects

Major adverse effect or damage to

air or water quality, amenity value, or
property

Polluting material was noxious,
widespread or pervasive with long-
lasting effects on human health or
quality of life, animal health, or flora
Major costs incurred through clean-up,
site restoration or animal rehabilitation
Major interference with, prevention or
undermining of other lawful activities or
regulatory regime due to offence

Effective from 1 July 2014

Significant adverse effect or damage to
air or water quality, amenity value, or
property

Significant adverse effect on human
health or quality of life, animal health
or flora

Significant costs incurred through
clean-up, site restoration or animal
rehabilitation

Significant interference with or
undermining of other lawful activities or
regulatory regime due to offence

Risk of category 1 harm

Minor, localised adverse effect or
damage to air or water quality, amenity
value, or property

Minor adverse effect on human health
or quality of life, animal health or flora
Low costs incurred through clean-up,
site restoration or animal rehabilitation
Limited interference with or
undermining of other lawful activities or
regulatory regime due to offence

Risk of category 2 harm

Risk of category 3 harm

Individuals

INDIVIDUALS



INDIVIDUALS

18 Environmental Offences: Individuals Definitive Guideline

Starting point and category range

Having determined the category, the court should refer to the starting points on page 19 to reach a
sentence within the category range. The court should then consider further adjustment within the category
range for aggravating and mitigating features, set out on page 20.

The court should determine the appropriate level of fine in accordance with section 164 of the Criminal
Justice Act 2003, which requires that the fine must reflect the seriousness of the offence and the court to
take into account the financial circumstances of the offender.

The level of fine should reflect the extent to which the offender fell below the required standard. The fine
should meet, in a fair and proportionate way, the objectives of punishment, deterrence and the removal
of gain derived through the commission of the offence; it should not be cheaper to offend than to take the
appropriate precautions.

In setting a fine, the court may conclude that the offender is able to pay any fine imposed unless the
offender has supplied any financial information to the contrary. It is for the offender to disclose to the court
such data relevant to their financial position as will enable it to assess what they can reasonably afford to
pay. If necessary, the court may compel the disclosure of an individual offender’s financial circumstances
pursuant to section 162 of the Criminal Justice Act 2003. In the absence of such disclosure, or where
the court is not satisfied that it has been given sufficient reliable information, the court will be
entitled to draw reasonable inferences as to the offender’s means from evidence it has heard and
from all the circumstances of the case.

See page 19.
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Where the range includes a potential sentence of custody, the court should consider the custody threshold
as follows:

* has the custody threshold been passed?

e ifso,is it unavoidable that a custodial sentence be imposed?

* ifso, can that sentence be suspended?

Where the range includes a potential sentence of a community order, the court should consider the
community order threshold as follows:
* has the community order threshold been passed?

However, even where the community order threshold has been passed, a fine will normally be
the most appropriate disposal. Where confiscation is not applied for, consider, if wishing to remove
any economic benefit derived through the commission of the offence, combining a fine with a community
order.

Offence category Starting Point Range

Deliberate

Category 1 18 months’ custody 1 — 3 years’ custody

Category 2 1year’s custody 26 weeks’ — 18 months’ custody

Category 3 Band F fine Band E fine or medium level community order — 26 weeks’ custody
Category 4 Band E fine Band D fine or low level community order— Band E fine
Reckless

Category 1 26 weeks’ custody Band F fine or high level community order — 12 months’ custody
Category 2 Band F fine Band E fine or medium level community order — 26 weeks’ custody
Category 3 Band E fine Band D fine or low level community order — Band E fine
Category 4 Band D fine Band C fine — Band D fine

Negligent

Category 1 Band F fine Band E fine or medium level community order — 26 weeks’ custody
Category 2 Band E fine Band D fine or low level community order — Band E fine
Category 3 Band D fine Band C fine — Band D fine

Category 4 Band C fine Band B fine — Band Cfine

Low / No culpability

Category 1 Band D fine Band C fine — Band D fine
Category 2 Band Cfine Band B fine — Band C fine
Category 3 Band B fine Band A fine — Band B fine
Category 4 Band A fine Conditional discharge — Band A fine

Effective from 1 July 2014 Individuals
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The table below contains a non-exhaustive list of factual elements providing the context of the offence
and factors relating to the offender. Identify whether any combination of these, or other relevant factors,
should result in an upward or downward adjustment from the starting point. In particular, relevant
recent convictions and/or a history of non-compliance are likely to result in a substantial upward
adjustment. In some cases, having considered these factors, it may be appropriate to move outside the

INDIVIDUALS

identified category range.

Statutory aggravating factors:

Previous convictions, having regard to a) the nature of the
offence to which the conviction relates and its relevance to
the current offence; and b) the time that has elapsed since
the conviction

No previous convictions or no relevant/recent convictions

Remorse

Compensation paid voluntarily to remedy harm caused

Offence committed whilst on bail

Other aggravating factors include:

Evidence of steps taken to remedy problem

One-off event not commercially motivated

History of non-compliance with warnings by regulator

Little or no financial gain

Location of the offence, for example, near housing, schools,

livestock or environmentally sensitive sites

Self-reporting, co-operation and acceptance of
responsibility

Repeated incidents of offending or offending over an
extended period of time, where not charged separately

Good character and/or exemplary conduct

Deliberate concealment of illegal nature of activity

Mental disorder or learning disability, where linked to the
commission of the offence

Ignoring risks identified by employees or others

Established evidence of wider/community impact

Serious medical conditions requiring urgent, intensive or
long-term treatment

Breach of any order

Age and/or lack of maturity where it affects the
responsibility of the offender

Offence committed for financial gain

Sole or primary carer for dependent relatives

Obstruction of justice

Offence committed whilst on licence

See page 21.
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Where the sentence is or includes a fine, the court should ‘step back’ and, using the factors set out in
steps five and six, review whether the sentence as a whole meets, in a fair way, the objectives of
punishment, deterrence and removal of gain derived through the commission of the offence. At
steps five and six, the court may increase or reduce the proposed fine reached at step four, if necessary
moving outside the range.

Ensure that the combination of financial orders (compensation, confiscation if appropriate, and
fine) removes any economic benefit derived from the offending

The court should remove any economic benefit the offender has derived through the commission of the
offence including:

* avoided costs;

e operating savings;

* any gain made as a direct result of the offence.

Where the offender is fined, the amount of economic benefit derived from the offence should normally be
added to the fine arrived at in step four. If a confiscation order is made, in considering economic benefit,
the court should avoid double recovery.

Economic benefit will not always be an identifiable feature of a case. For example, in some water pollution
cases there may be strict liability but very little obvious gain. However, even in these cases there may be
some avoidance of cost, for example alarms not installed and maintained, inadequate bunding or security
measures not installed. Any costs avoided will be considered as economic benefit.

Where it is not possible to calculate or estimate the economic benefit derived from the offence, the court
may wish to draw on information from the enforcing authorities about the general costs of operating
within the law.

Consider other factors that may warrant adjustment of the proposed fine

The court should consider any further factors that are relevant to ensuring that the proposed fine is
proportionate having regard to the means of the offender and the seriousness of the offence.

The non-exhaustive list below contains additional factual elements the court should consider in deciding
whether an increase or reduction to the proposed fine is required:

 fine impairs offender’s ability to make restitution to victims;

* impact of fine on offender’s ability to improve conditions to comply with the law;

* impact of fine on employment of staff, service users, customers and local economy.

Effective from 1 July 2014 Individuals
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Consider any factors which indicate a reduction, such as assistance to the prosecution

The court should take into account sections 73 and 74 of the Serious Organised Crime and Police Act
2005 (assistance by defendants: reduction or review of sentence) and any other rule of law by virtue of
which an offender may receive a discounted sentence in consequence of assistance given (or offered) to
the prosecutor or investigator.

Reduction for guilty pleas
The court should take account of any potential reduction for a guilty plea in accordance with section 144
of the Criminal Justice Act 2003 and the Guilty Plea guideline.

Ancillary orders
In all cases, the court must consider whether to make ancillary orders. These may include:

Disqualification of director

An offender may be disqualified from being a director of a company in accordance with section 2 of
the Company Directors Disqualification Act 1986. The maximum period of disqualification is 15 years
(Crown Court) or 5 years (magistrates’ court).

Disqualification from driving
The court may order disqualification from driving where a vehicle has been used in connection with
the commission of the offence (section 147 of the Powers of Criminal Courts (Sentencing) Act 2000).

The court may disqualify an offender from driving on conviction for any offence either in addition to
any other sentence or instead of any other sentence (section 146 of the Powers of Criminal Courts
(Sentencing) Act 2000).

The court should inform the offender of its intention to disqualify and hear representations.

Forfeiture of vehicle
The court may order the forfeiture of a vehicle used in or for the purposes of the commission of the
offence in accordance with section 33C of the Environmental Protection Act 1990.

Deprivation of property

Where section 33C of the Environmental Protection Act 1990 does not apply, the court may order the
offender to be deprived of property used to commit crime or intended for that purpose in accordance
with section 143 of the Powers of Criminal Courts (Sentencing) Act 2000. In considering whether to
make an order under section 143, the court must have regard to the value of the property and the
likely effects on the offender of making the order taken together with any other order the court makes.

Remediation

Where an offender is convicted of an offence under regulation 38(1), (2) or (3) of the Environmental
Permitting (England and Wales) Regulations 2010, a court may order the offender to take steps to
remedy the cause of the offence within a specified period in accordance with regulation 44 of the
Environmental Permitting (England and Wales) Regulations 2010.
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Environmental Offences: Individuals Definitive Guideline 23

Totality principle
If sentencing an offender for more than one offence, or where the offender is already serving a sentence,
consider whether the total sentence is just and proportionate to the offending behaviour.

Reasons
Section 174 of the Criminal Justice Act 2003 imposes a duty to give reasons for, and explain the effect of,
the sentence.

Consideration for time spent on bail
The court must consider whether to give credit for time spent on bail in accordance with section 240A of
the Criminal Justice Act 2003.

In sentencing other relevant and analogous environmental offences, the court should refer to the
sentencing approach in steps one to three and five and six of the guideline, adjusting the starting
points and ranges bearing in mind the statutory maxima for those offences. An indicative list of such
offences is set out below.

Offence Mode of trial Statutory maxima

INDIVIDUALS

Section 1 Control of Pollution (Amendment)  Triable summarily ¢ levels fine
Act 1989 — transporting controlled waste only
without registering

Section 34 Environmental Protection Act Triable eitherway ¢ when tried on indictment: unlimited fine

1990 — breach of duty of care e when tried summarily: level 5 fine

Section 8o Environmental Protection Act Triable summarily ¢ where the offence is committed on industrial, trade or
1990 — breach of an abatement notice only business premises: £20,000 fine

¢ where the offence is committed on non-industrial etc
premises: level 5 fine with a further fine of an amount
equal to one-tenth of that level for each day on which
the offence continues after the conviction

Section 111 Water Industry Act 1991 — Triable eitherway ¢ when tried on indictment: imprisonment for a term
restrictions on use of public sewers not exceeding two years or a fine or both
e when tried summarily: a fine not exceeding the
statutory maximum and a further fine not exceeding
f50 for each day on which the offence continues after
conviction

Offences under the Transfrontier Shipment  Triable eitherway ¢ when tried on indictment: a fine or two years
of Waste Regulations 2007 imprisonment or both
e when tried summarily: a fine not exceeding the
statutory maximum or three months’ imprisonment
or both

Effective from 1 July 2014 Individuals
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In this guideline, fines are expressed as one of six fine bands (A, B, C, D, E or F).

Starting point (applicable to all offenders) Category range (applicable to all offenders)

50% of relevant weekly income 25—75% of relevant weekly income
100% of relevant weekly income 75—125% of relevant weekly income
150% of relevant weekly income 125—175% of relevant weekly income
250% of relevant weekly income 200—300% of relevant weekly income
400% of relevant weekly income 300-500% of relevant weekly income
600% of relevant weekly income 500—700% of relevant weekly income

Band F is provided as an alternative to a community order or custody in the context of this guideline.

In this guideline, community sentences are expressed as one of three levels (low, medium or high). An
illustrative description of examples of requirements that might be appropriate for each level is provided
below.

Where two or more requirements are ordered, they must be compatible with each other. Save in exceptional
circumstances, the court must impose at least one requirement for the purpose of punishment, or combine
the community order with a fine, or both (see section 177 Criminal Justice Act 2003).

LOwW MEDIUM HIGH
In general, only one requirement More intensive sentences which
will be appropriate and the length combine two or more requirements
may be curtailed if additional may be appropriate
requirements are necessary
Suitable requirements might Suitable requirements might include Suitable requirements might include
include one or more of: one or more of: one or more of:
e 40—80 hours unpaid work; e greater number of hours of unpaid * 150—300 hours unpaid work;
e prohibited activity requirement; work (for example, 8o—150 hours); e activity requirement up to the
e curfew requirement within the * prohibited activity requirement. maximum of 60 days;
lowest range (for example, up to * an activity requirement in the e curfew requirement up to 12 hours
12 hours per day for a few weeks). middle range (20—30 days); per day for 4—6 months;
e curfew requirement within the e exclusion order lasting in the
middle range (for example, up to region of 12 months.

12 hours for 2—3 months).

The Magistrates’ Court Sentencing Guidelines includes further guidance on fines and community orders.

Effective from 1 July 2014
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1. Sites of Special Scientific Interest (SSSIs)

There was a large rise in the total number of offences committed on SSSls in 2012-13
(Figure 1.1). However, the vast majority of incidents remain minored and were sanctioned
through warning letters. We brought 3 prosecutions and administered 1 caution and 1 civil
sanction (see section 5).

In recent years, the number of offences committed by those who own or occupy sites (e.g.
farmers and land managers) compared to those who have no connection with the land (e.g.
recreational off-roaders) has been very similar (Figure 1.2). The number of offences
committed by public bodies has been much lower.

Offences continue to be concentrated in the south of England compared to the midlands and
north (Figure 1.3). Coastal and lowland grassland habitats are most frequently damaged
(Figure 1.4). The variety of illegal activities continues to be wide, but dominated by vehicle
use and the direct loss of habitat through construction activities (Figure 1.5).
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Figure 1.1. Criminal activity on SSSis by financial year and sanction.
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Figure 1.2. Criminal activity on SSSIs by responsible party. Data from 1 April 2008 - 31
March 2014.
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Figure 1.3. Spatial variability in criminal activity on SSSIs. Data from 1 April 2008 — 31
March 2014.
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Figure 1.4. Criminal activity on SSSIs by affected habitat. Data from 1 April 2008 — 31 March
2014.
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Figure 1.5. Criminal activity on SSSIs by activity. Data from 1 April 2008 — 31 March 2014.



2. Species Licensing

The number of breaches of licences that we issue rose slightly in 2013-14 (Figure 2.1), but
most breaches remain minor and are responded to by warning letters. No cautions, civil
sanctions or prosecutions were brought in 2013-14 for a breach of a species licence. The
most frequently affected species are great crested newts, bats, cormorants and badgers
(Figure 2.2). Offences remain concentrated in the east and south-east of England (Figure
2.3).
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Figure 2.1. Breaches of species licences by classification. Classifications of technical,
minor, medium or significant are based mainly on the environmental impact of the breach but
also on a range of aggravating and mitigating factors.

Figure 2.2. Species affected by breaches of species licences. Data from April 2009 — March
2014.
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Figure 2.3. Spatial variability in breaches of species licences. Data from April 2009 — March
2013.
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3. Animal poisonings

Although the number of reports of animal deaths under the Wildlife Incident Investigations
Scheme rose slightly in 2013-14, the number of incidents accepted into the scheme has
remained steady in recent years (Figure 3.1). Cases are rejected where it is not thought that
pesticides were implicated. In 2013-14 reports of vertebrate poisonings rose whilst
invertebrates fell (Figure 3.2). The deliberate abuse of pesticide rose whilst other uses fell.
Cases remain unevenly spread throughout England with the highest number of incidents in
the east of England (Figure 3.4).

We issue Enforcement Notices to remedy immediate issues with storage and use of
pesticides discovered as part of our enquiries. In 2013-14 we worked in conjunction with the
Chemicals Regulation Directorate of HSE who issued 2 Enforcement Notices in relation to
storage issues arising in Wildlife Incidents.
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Figure 3.1. Reports of injury of death of animals to the Wildlife Incident Investigation
Scheme. Cases are accepted if pesticides are suspected of being involved.
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Figure 3.2. Vertebrate and invertebrate cases accepted into the WIIS scheme
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Figure 3.3. Classification of poisoning incidents by suspected use of pesticide
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Figure 3.4. Confirmed pesticide cases by Government Region. Data from April 2009 —

March 2014.

4. Environmental Impact Assessment (Agriculture) Regulations

The number of queries received by our helpline was similar in 2013 to 2012, but the number
of incidents that we investigated rose slightly (Table 4.1). One restoration notice was served
and one prosecution was taken, the details of which are in section 6.

Table 4.1. Enforcement action relating to the EIA (Agriculture) Regulations

Year Queries Investigations | Stop Notices | Restoration Prosecutions
Notices
2006 1795 21 0 0 0
2007 1462 20 2 0 0
2008 1105 23 1 0 0
2009 633 19 0 1 0
2010 575 23 0 0 0
2011 899 48 2 1 0
2012 1627 51 1 1 0
2013 1640 68 0 1 1




5. Injurious weeds

Contacts, queries and complaints of damage caused by injurious weeds have continued to
fall in recent years (Table 5.1). In 2013 37 enforcement notices were served but no
clearance actions were required.

Table 5.1. Enforcement action relating to injurious weeds

Year | Contacts/ | Complaints | Inspections | Enforcement | Clearance | Prosecutions
queries notices actions
2006 1950 342 67 19 5 0
2007 1924 234 117 52 2 0
2008 2664 319 136 39 3 0
2009 944 202 73 40 0 0
2010 684 145 41 24 2 0
2011 1775 230 86 46 0 0
2012 1384 193 72 36 1 0
2013 1096 127 59 37 0 0

6. Prosecutions, civil sanctions and cautions
April 2013

A 49-year-old pigeon fancier from Sunderland has pleaded guilty to three charges of illegally
using and storing a banned pesticide. He was fined £200 for each of the three charges. This
police prosecution was handled as a WIIS case by Natural England.

June 2013

A company agreed an Enforcement Undertaking to restore a damaged area of blanket bog
within Bewick and Beanley Moors SSSI in Northumberland

July 2013

A landowner was fined £450,000 and ordered to pay £457,318 costs for tree felling and track
construction within Gelt Woods SSSI in Cumbria.

September 2013

A landowner was fined £45,000 and ordered to pay £90,000 costs for carrying out numerous
unauthorised activities within Pevensey Levels SSSI in East Sussex. The activities included
planting non-native trees, erecting fencing, erecting temporary structures, constructing a
track and constructing a bridge. The court also served a restoration order.

October 2013

A man was cautioned for scraping mudflats within St John’s Lake SSSI in Cornwall

January 2014

Two men were prosecuted for causing damage to blanket bog through recreational off-
roading in Leek Moors SSSI within the Peak District National Park.
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April 2014

A landowner was fined £2,500 and ordered to pay £10,000 costs and a £250 victim
surcharge after failing to comply with the terms of a remediation notice served under the
Environmental Impact Assessment (Agriculture) Regulations. The landowner had unlawfully
installed a number of underground pipes which drained water into Miller Beck.
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