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1/ Theright to be tried within a reasonable time

By the Finnish Constitution, everybody has the trightimely/expedient hearing in
Court'. In spite of that, slow justice is a recognizedhbem in the Finnish judicial
system. With explicit reference to the ECHR Arttl& Finnish Code of Judicial
Procedure was amended in 2009, making it possibla Court to declare a crimi-
nal case urgeftHowever, this has done little to shorten ovemat-through time

in court.

1.1. What usually triggers, in your country, theeojng of a file on an environmental
offence at the public prosecutor’s office? The ptiom of a notice of violation record-
ing the offence? Other triggers?

As a court case, the matter will commence withpfesumed offender being noti-
fied by the competent authority. Before that, tiferaded party or an administra-
tive authority will have reported the offence te fholice. After police investiga-
tion, the case is presented to the prosecutor o decides on whether to bring
charges or not.

1.2. What is on average the time required in yaoumery in criminal proceedings to go
from a citation to a first instance judgment anémoappeal judgment?

According to data collected by the Statistical Bufethe mean run-through time
in Finnish first-instance Courts for criminal casesolved by one judge was 3,8
months and for cases resolved by three judges @rithmin 2012. The former

would be the normal case, and the latter complicesses. Correspondingly, the
time between Court sentence and the offence wasd 26 months, respectively.

Finnish Constitution (731/1999), sec. 21.

“Code of Judicial Procedure 4/1734, Chapter 19, dment 363/2009.

3Finnish Statistical Bureau, Criminal case judgmeftthe first-instance courts 2012, available as
http://www.stat.fi/til/koikrr/2012/koikrr_2012 201@5-29 tau_002_fi.html



Adding the time expense in the Appeals Court (al@uino) and, as the case may
be, in the Supreme Court (12 mo), the overall Ctoone¢ can easily be 2-3 years.

1.3. What procedural steps can take time?

Most time-consuming is the preliminary criminal @stigation: in the investiga-
tion the police is trying to find out what has happd (emissions and other caus-
es), what the effect on human health or properth@renvironment was and who
may be legally responsible. This may require wixigeet reports, which takes
time. More specialization for environmental crimehe police and prosecutors
office would be useful. Also the lack of resourcea problem.

Criminal investigation is a joint effort of severalthorities, and organizing ad-
ministrative and criminal investigation steps camdiifficult. In some instances,
clarifying who was affected by the crime (e.g. ases concerning pollution of
waters: fishermen, inhabitants, cottage owners) im&ylve a large number of po-
tential claimants.

In environmental crimes, it may take a consideréibie before the supervisory
environmental authority reports the crime to thégadfor criminal investigation.
The environmental authorities often try to rectiig misdeed by using adminis-
trative measures.

1.4. Are you aware of difficulties with this guatae?

One problem is that environmental crimes may bernted to the police or envi-
ronmental authorities rather late. Also the capaaitthe police to perform crimi-
nal investigation in environmental cases varieffiddities have been recognized
and tackled by extensive cooperation between eéiffeauthorities.

1.5. What are the legal consequences of undue aelaur legal system?

A private person may be compensated for undue delegurt proceedings. The

compensation sum is 1 500 euro/year of delay. dtad $um may be raised by

2 000 euro if the matter is of special importareéhe party. The maximum com-
pensation is 10 000 eufo$iowever, when the legal procedure has been &ow,
the worst case no penalty is imposed or the penadty be commuted5.

“Act of compensation for delayed Court proceediB§£/2009.
°E.g.Finnish Supreme Court 2011:28 and 2016:45



2/ Theright to afair trial asincluding theright to respect of judgments/ implementa-
tion of judgments

2.1. What do you know about the implementatiorudfments in your country? Are
punitive sanctions (prison sentences, fines, otihgu)emented? Are remedial sanctions
(reinstatement of the environment, compensatorgm@mocbther) implemented? Who is in
charge? What goes well, wrong?

Under the Penal Code, an offender found guiltysirenmental crime or of
causing damage to human health or property caertersced to prison or a fine,
or, in the case of a legal person as a perpetiatmrporate fine. In the case of
damage to human health or property, the offenditaigio be ordered to compen-
sate the offended party. Sentences are implemeifectively.

Remedial sanctions are administrative measuresdemi an offender in order to
restore damage or ensure compliance with admitisrarders, e.g. an order to
cease unlawful operation. The measure can be &n twrdease operation, to take
measures to control or prohibit damage, or an dalegstore conditions. The or-
der may be strengthened by a penalty fine or atlofthe authority or the injured
party taking the necessary measures at the offendepense. As in other admin-
istrative matters, appeals are made to the VaasarAstrative Court, and in the
last instance, to the Supreme Administrative Court.

2.2. Can criminal courts also impose remedial sanstin your country? If so, can they
do soex officioor only on request by the prosecution or a civityya

No, criminal proceedings and administrative procagslare separate. See 2.1

2.3 Worldwide NGO's play a significant role in theosecution of environmental of-
fences. Can they be a civil party in criminal prediegs under the law of your country?
Do they have an easy access to criminal proceedingse there severe conditions to
meet? Can they obtain damages? Can they requestlisdraction?

NGO's are acknowledged as parties in administrgiigeeedings, where they
may request remedial action. E.g. in a recent jueigmoncerning unlawful hunt-
ing of wolves, SAC (2007:74) judged that two localegional NGO's promoting
nature protection and, hence, the protection of/@eglmust be admitted as a par-
ty. In a criminal case, NGO's have until recenty Istanding only if the unlawful
action affected e.g property held by the organirati



3/ Theright to be presumed innocent

3.1. What are the basic principles of evidenc&édriminal law of your country? Are
the means of proof free or restricted? What evidesenost often used in environmen-
tal cases? What type of evidence creates troutdescstly, too difficult to obtain, too
easily mismanaged by environmental inspectorates, ...

In a criminal investigation, the suspected offergtell be presumed not guilty. In
all criminal proceedings, the defendant is deemeddent until proven otherwise.
In environmental crime, criminal liability ariseom the risk of harmful effects,
e.g.the acknowledged risk that an emission may pothigesnvironment.

The burden of proof lies solely on the prosecubere are no restrictions as to
the kind of evidence accepted and the Court iste@®nsider the significance of
the evidence provided (monitoring protocols of sup@ng authorities, reports on
samples, photographs, etc.). In environmental casgdence is given by the par-
ties, withesses and experts heard in Court andrlitew expert statements on
technical matters provided by the parties. Theeepsoblem with costs, especially
in obtaining expert statements in biological archtecal matters. Finding out the
extent of the benefit obtained from the crime causest trouble in criminal in-
vestigation (e.g. inspecting the accountancy i timd resource consuming).

3.2 How do you see the impact of the principlenmiocence on the prosecution policy?
Do you feel it has an overly restrictive impactgeneral, for some type of cases?

The right to be presumed innocent is not an obsiacknvironmental crime,
where investigation to a large part relies on ddierevidence and technical in-
vestigation. In some cases involving "aggravategtattation of the environ-
ment"6, the burden of proof may be inversed wherrdstitution of the benefit
gained by committing the crime is at stake.

3.3. How do you see the impact of the principldl@assessment of facts and guilt (in-
tentional /negligence) in the conviction decisioD&@you feel it has an overly restric-
tive impact, in general, for some type of cases ?

The principle does not significantly restrict thes@ssment of guilt in environmen-
tal crime. The threshold for criminal liability &ggravated negligence, whereas
intent is not required.

3.4. How do you see the impact of the principldl@sanctioning decision? Do you
feel it has an overly restrictive impact for sorped of sanctionsPlease illustrate your

®Finnish Criminal Code (39/1889), ch. 48 sec 2,raeraded.



answer with case-law examples.

Sanctions for environmental crime are, in practecéne or probational impris-
onment or a corporate fine.

An oil spill (about 300 thof oil) from an oil refinery caused pollution dfet
ground and of the sea area by the installationofporate fine of 500 000 euros
was imposed. (Finnish Supreme Court 2008:33; ss& &C 2002:39)

In extreme and rare cases also imprisonment hasdsggenced.

4/ The privilege against self-incrimination

4.1. Does the environmental law in your country enédn extensive) use of self-
monitoring and -reporting obligations? Does it pdavin inspection rights to ask for
information, sanctioned when not complied with?

By the Criminal Investigation Act, the suspect tresright not to contribute to the
clarification of the offence in which he or shesispected.

Monitoring of operations, of emissions into the ieowment and of the effects of
emissions are duties of the operator. The opeistaso obliged to report moni-
toring data to the authorities and to provide offeaties with access to the data.
The monitoring obligation is part of the environrterpermit, and the monitoring
provisions are subject to appeal. Supervisingatites have a right to ask for
necessary information from the operator.

On the basis of monitoring results, supervisindnarties may conclude that op-
eration has been in breach of permit conditions ereach of law. If criminal
proceedings are opened, they will rest on dataipgeovby the operator.

4.2 If so, are you aware of prosecution difficidteaused by the privilege against self-
incrimination? Is it easy to draw the boundariesveen evidence that can be used and
evidence that cannot be used because of thisggaM Please illustrate your answer by
case-law.

The idea that this kind of self-incrimination (aleownder 4.1) would be contrary
to provisions of the ECHR would undermine the systé monitoring of pollut-

ing activities in Finland. As far as we understatheé, ECHR should not be seen as
an obstacle to this kind of monitoring, even Wvibuld e.g. create documents
pointing out illegal environmental consequence® Tonvention, however, does
not allow the police or prosecutor to force thepgas to reveal any information,
which could be used against him in a criminal c&fecourse, this kind of infor-



mation will be collected by other means, even bhgagisoercive measures.

5/ The protection against double jeopardy

5.1. Are criminal courts in your country confront@dh double jeopardy when dealing
with environmental offences? If so, what is theidgpcase-set: a combination with ad-
ministrative fines, with penalties from other pgli@reas such for instance as agricultur-
al policies?

In Finland, administrative fines can only be impbs@der the Act on Environ-
mental Protection in Maritime Transport. By thistAthe discharge of oil into
Finnish territorial waters or economic zone is plogdbd. For a violation of the
prohibition, a monetary penalty (oil discharge feledll be imposed, unless the
discharge is deemed minor in amount and impact.g¥ew for an oil spill in the
economic zone from foreign ships in transit, adkall be imposed only if the dis-
charge causes considerable damage or risk of dato&geland’s shoreline or to
the interests pertaining thereto, or to the nat@sdurces in Finland’s territorial
sea or within Finland’s exclusive economic zonee ©h discharge fee shall be
imposed on a natural person or a legal person,isvtiee owner (party liable for
payment) at the time of the offence. The oil disghdee cannot be imposed on
the owner, if he or she can prove that a managerator or bareboat charterer
has been operating the ship in the owner’s stead.

The oil discharge fee is imposed by the Border Guafithin the Border Guard,
the decision is made by the Commander or the Depatgmander of the Coast
Guard, or the Head of the Operational Office. Taaypliable for payment is enti-
tled to appeal the decision regarding the oil chsgh fee in the maritime court
operating within the Helsinki District Court.

In order to exclude double jeopardy, the oil disgkdee is subsidiary to general
criminal sanctions. An oil discharge fee cannoirbposed on a person who has
received a legally valid sanction for the oil diagde incident in question. The au-
thority that has imposed the oil discharge feelsbhpbn application, waive the
fee, if the person upon whom the oil dischargehi@ebeen imposed is subse-
guently subject to a sanction for the same oillthsge incident.

5.2. Are there discussions with regard to the safplke guarantee? Areas of doubt,
vagueness? What, for instance, about EU-regulategerding extensive farming and
mandatory cuts in the income support to farmersnwhiinging the cross-compliance
conditions?Please provide a case from your country to disthissguarantee.

There are many other instances where authoritigsus@ sanctions or administra-
tive coercion on operators. E.g. agricultural sdies may be withheld if the



farmer does not comply with environmental reguladio

Administrative compliance measures such as thege lheen regarded as double
jeopardy when, in criminal proceedings, the couteos a penalty for the same of-
fence:

A farmer had kept cattle in excess of permit retjmtes, disposed of manure and waste water unlayward neglected the
proper care of his livestock. Because of this, @gtural subsidies to the farm had been cut by dh#horities and the
farmer had been ordered to comply with regulatiansler a 30 000 euro penalty fee. The First Insta@oert found the
farmer guilty and sentenced him to 50 days of jprisn probation and to forfeit benefits of 30 00@oeto the State. The
Court of Appeal judged that, as the penalty fee beeh imposed for partly the same offence, he cmtithe punished (ne
bis in idem). For offences committed after the figrfae was imposed, the Appeals Court maintaimetiraised the sen-
tence of imprisonment to 60 days on probation.Ki€@ourt of Appeal R 13/1088, 22.10.2014)

Environmental legislation is rich in provisions cemning use of administrative
coercion. A supervisory authority may, in ordereotify a violation or negli-
gence, prohibit a party that violates an Act oearde or regulation from continu-
ing or repeating a procedure contrary to a prowisioregulation; order a party
that violates an Act or a decree or regulation thaseit to fulfil its duty in some
other way; order a party to restore the environn@mthat it was before or to
eliminate the harm to the environment caused byitblation; order an operator
to conduct an investigation on a scale sufficierggtablish the environmental im-
pact of operations if there is justified causeuspect that they are causing pollu-
tion contrary to an Act.

By administrative order, a conditional fine maydrsdered by the supervising au-
thority to ensure compliance with an order, e.gcdase unlawful operation. By
way of an example: "Unless it is obviously unneaggsan authority may intensi-
fy the effect of a prohibition or order that it hiasued by conditional imposition
of a fine, of having an omission corrected at tkge@se of the defaulting party, or
of suspending operation$.”

However, the duty to pay a conditional fine is agiunishment, which could be
regarded as a violation of the ban on double jebpan its precedent SAC
2016:96 the Supreme Administrative Court declahed tising of a conditional fi-
ne, including an order of a conditional fine aridhe violation if not rectified,
obligation to pay the fine, is not intended to b&ieinal sanction. Its purpose is
to make sure that the violation is rectified sa tha previous state of the envi-
ronment is restored. Therefore, the notice of alitmmal fine and an order to pay
the fine because the obligation to restore therenment had been neglected was
not against of the prohibition of ne bis in idemee though the operator had also
been punished on the basis of the same violatioa.Gourt referred to Protocol 7

"Finnish Environment Protection Act, Sec. 184



Art. 4 para 1 of the ECHR and to case law of theHEc

6/ Theright to proportional penalties
6.1. Have you noticed, in your practice, environtakoases where the penalties inflict-
ed were too severe?

Environmental penalties are commonly considerdakettenient. A typical pun-
ishment is a fine, but in rare, severe cases alpoisonment has been inflicted. In
addition, e.g. for environmental crime, a corpofate of, at the least, 850 and, at
the most, 850 000 euros may be ordered.

A concrete manufacturing plant had dumped wasteret@ on the ground in
breach of the permit provision that waste concetteuld be dumped in a water
proof basin. As a consequence, the level of chmenuground water had risen.
The area was used for municipal water supply aediarest pumping well was
only 300 metres away. The Court of First Instangevall as the Court of Appeal
found that the plant had polluted the soil and grdwvater and violated the con-
ditions of the company's environmental permit. Feugloyees of the company
were sentenced to pay fines of 4 000, 2 760, 31186800 and 2 240 euros and
the company to pay a corporate fine of 15 000 eyfagku Court of Appeal R
12/988, 17.6.2013)

A gravel pit company had extracted gravel in exadégsermit provisions and ne-
glected to close and remediate the pit althougigell to do so by Court order.
The responsible operator was sentenced to 60 dgysson on probation and the
company to pay a company fine of 15 000 euro. ©hgany was found guilty of
unlawfully extracting some 120 006 of gravel, but illegal benefits were not for-
feited because of the large amount of gravel rexglifor the remediation of the
pit. (Etela-Pohjanmaa Court of First Instance R2172, 15.3.2012, Vaasa Court
of Appeal R 12/481, 22.5.2013)

6.2. If so, could you elaborate and tell why yola iee penalty was too severe?

In a case, the offender had committed an envirotshenme by operating a one
man’s company. He had been sentenced with a fohalan a corporate fine was
inflicted on his company (where he was the soleexviThe Court was the opin-
ion that the total punishment was too severe.

6.3. At the level of the Council of Europe, Recomiaetion No. R (92) 17 of the
Committee of Ministers to member states concernongistency in sentencing states,
in its point B.7.a: As a matter of principle, every fine should be withe means of the
offender on whom it is imposédo you consider that proportionality in punishmhe



requires to have consideration for the extent telwthe penalty hurts the offender, im-
plying, for instance, that for identical offenceBren with healthy finances should be
punished with quite higher fines than an individwéh a low income? What is the pun-
ishing practice in this regard in your country?

According to the Criminal Code, ch. 9 sec. 6, thmant of the corporate fine
shall be determined in accordance with the natndeextent of the omission or
the participation of the management ..., and thanitial standing of the
corporation.... When evaluating the financial stagaf the corporation,
consideration shall be taken of the size and salvefhthe corporation, as well as
the earnings and the other essential indicatotiseofinancial standing of the
corporation

7/ Theright to respect for private and family live

7.1. Have you noticed an impact of the right tgess for private of family life on the
environmental adjudication in your country? If yesuld you please provide examples
form the case-law illustrating this influence?

The case law of the ECtHR concerning article &xef€onvention is well-known

to Finnish courts. The ban on unreasonable hargeéste nuisance) has, in spite
of its roots in private neighbourhood law, beeruded in the Environmental Pro-
tection Act and its permit system. This means #éma¢nvironmental permit may
not be issued if the operation of the plant wowddse neighbours intolerable nui-
sance, such as unreasonable noise. Therefordaigedy considered unnecessary
to refer to Art. 8 of the ECHR in Finnish case-law.

There are, however, some exceptions to this rutdgbly based on explicit
claims of the appealing parties. One example is 38L3:163: The case was
about noise caused by military forces” shootingk Weavy weapons in San-
tahamina island which is situated close to dengepulated city areas in Helsinki.
The Supreme Administrative Court quoted Art. 8ref Convention and referred to
cases Lépez Ostra v. Spain (1994) and Moreno Géntggzain (2005) as exam-
ples of the relevant case-law. However, the Coomtluded that on the basis of its
decision in the case, a fair balance between griaat public interests was
achieved. The Courta. ordered that an environmental permit for cergaitivities

in the military area had to be applied for.

7.2. Would you be willing to use this right in sappof environmental adjudication and,
if so, in which type of cases?

In principle yes, but considering the national eonmental legislation it is hard to



see where it could add any value. It is hard togima a case where the result
would be different if the Court would apply Arto8the ECHR. Of course, it can
be a concurring reason which could support in figdhe right solution on the ba-
sis of national legislation. It could be used iflyton control cases, both permit
and and administrative coercion cases, where ctenorgsance type harm is in-
flicted to neighbours in a wide sense.

8/ Theright to life

8.1. Have you noticed an impact of the right te bh the environmental adjudication in
your country? If yes, could you please provide eplasform the case-law illustrating
this influence?

We do not know of any such case. In principlepitld be possible to reason a de-
cision with help of right to life in cases of extrely hazardous activities, such as
emissions of highly toxic substance or radiation.

8.2. Would you be willing to use this right in sa@ppof environmental adjudication and,
if so, in which type of cases?

See above. National pollution control legislati@nbing e.g. hazards to health
will lead to same conclusions.

9/ Theright to environmental protection
9.1.Do you consider this right to have impact on enuinental adjudication?

By the Finnish Constitution (sec. 20), protectidnh@ environment is every-
body's duty. The administration is obliged to safad a healthy environment and
the means for citizen's to influence decisions eamag the environment.

This provision rather seldom enters into Courtasoming. In practice, it has most
often been mentioned as a factor supporting NG@2sis standin situations
where explicit rules have been missing (e.g. wiliing permits under the previ-
ous Hunting Act). Substantive environmental legiskais normally written so as
to fulfill the demands of this constitutional claust should be noted that sec. 20
does not guarantee a healthy environment in theestiat everyone would have a
claim for a pollution-free environment. Howeverisita signal by the legislator
that environmental concerns have a high priorite 4y side with rights guaran-
teed by the Constitution. It is also a constitusilctask for lawmakers to strive for
a good environment and to widen opportunities teetan influence of decision-
making concerning the environment.



9.2. Do you agree with the proposition that, iniesrwmental adjudication, it is only fit
to impact on the sanctioning policy, meaning cb@ad level of sanctions inflicted?

No, we think that sanctions should be subsidiamglation to legal-administrative
means of control. Only effective preventive meahsomtrol can guarantee the
quality of the environment. They must be supplemeiais efficient systems of
administrative coercion, enabling supervisory atitl®s to order e.g. rectification
of a violation or restoration of the damaged enuinent. Penal sanctions are, ob-
viously, necessary adtima ratio.

The provision in the Constitution obliging citizeaisd Society to protect the envi-
ronment should be the basis of legislation in takelfof environmental protection.



